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Course Description: 

Mediation is the process of resolving conflict that is used by courts as well as parties as an alternative to litigation. In this process a trained, neutral third-party facilitates the resolution of a dispute between two or more parties. The mediator assists the parties in developing and implementing creative options for resolving a conflict in a non-adversarial arena. This course is designed to train students to become mediators and to meet the minimum standards set by the Court of Appeals for mediation of court-referred cases. This will be achieved through a thorough discussion of the theories of conciliation processes, mediation, negotiation, and professional ethics. These theories are then tested in simulations to allow the students to develop mediation skills and explore the effectuation of these theories. Pre- or Co-requisite: Professional Responsibility. Recommended: Interviewing, Negotiating and Counseling; Alternative Dispute Resolution Seminar [Limited Enrollment].

Course Materials: 
REQUIRED TEXTS:
(1)
Kimberlee K. Kovach.  Mediation: Principles and Practice (3rd ed. 2004).  (“Kovach”)

(2)*
Roger Fisher, William Ury and Bruce Patton.  Getting To Yes: Negotiating Agreement Without Giving In (3rd ed. 2011).  (“Fisher”)  First and Second Editions may also be used.
(3)*
Deborah M. Kolb & Associates.  When Talk Works: Profiles of Mediators (1994).  (“Kolb”)

* -- copies on reserve in the Library.  Students who do not wish to purchase When Talk Works: Profiles of Mediators by Deborah Kolb & Associates may arrange to borrow a copy from the professor for the duration of the class.

OTHER REQUIRED READINGS:

Additional required articles are specified in “Assignments and Outline of the Course” below and are available through the links specified below.
Student Learning Outcomes:
· Students shall learn the difference between evaluative and facilitative mediation and demonstrate their understanding of the difference in mediation simulations by conducting a facilitative mediation.
· Students shall engage in the art of active listening and demonstrate their proficiency in active listening by reframing and/or reflecting mediation participants during mediation simulations.
· Students shall learn the basic stages of a facilitative mediation and demonstrate their understanding during mediation simulations.
Course Expectations:  American Bar Association Standards for Law Schools establish guidelines for the amount of work students should expect to complete for each credit earned. Students should expect approximately one hour of classroom instruction and two hours of out-of-class work for each credit earned in a class, or an equivalent amount of work for other academic activities, such as simulations, externships, clinical supervision, co-curricular activities, and other academic work leading to the award of credit hours.  Whereas this course is taught as a weekend intensive, the assignments and hours of instruction for the semester are compressed into a period of approximately three weeks. 
Course specific expectations of students are described below.

ASSIGNMENTS:  Assigned readings for each class are set forth below.  (Note that readings are set forth for each class “session;” there are two class “sessions” for each day that the class is scheduled to meet.)  Readings will be supplemented on occasion with additional handouts; changes to the syllabus may be announced in light of the progress of the class and possible arrangements with guest lecturers.  Completing the readings for each class and being prepared to discuss them is a requirement for the course and, as noted below, a major component of your grade.
Readings in Kovach include many cases.  We will not be discussing individual cases, except for the eight cases boldfaced below in the assignments for the final weekend.  The eight cases mentioned by name should be read carefully and, as this is law school, you should be prepared to discuss them if called upon.
SIMULATIONS:  A significant aspect of the course involves simulations.  These simulations will take various forms, including mediation “role plays.”  Instructions will be distributed to you as necessary prior to the performance of the simulation.

ATTENDANCE: Class attendance is a primary obligation of each student, whose right to continued enrollment in the course and to mediate in graded simulations is conditioned upon a record of attendance satisfactory to the professor. A student who exceeds the maximum allowed absences as illustrated below (the application of these requirements to this Mediation Skills Intensive is set forth in the paragraph immediately following the table) may be compelled to withdraw from the course and/or may be barred from mediating in the graded simulations. Students who are forced to withdraw for exceeding the allowed absences may receive a grade of FA (failure due to excessive absence). This policy is consistent with American Bar Association Standards for Law Schools.

	Regular Semester Hours

	Credit Hours
	Meetings Per Week

	
	1
	2

	2
	2 absences
	5 absences

	3
	2 absences
	5 absences

	4
	--
	5 absences


Given that each session of this course lasts for 3 ½ hours and usually will involve in-class simulations or other exercises, it is crucial that you attend every session and arrive on time unless you advise the professor, preferably in advance, why you cannot.  In accordance with the policies of the School of Law, you are permitted to be absent from one session (and one session only) for any reason (or no reason).  Any early departure from class without prior approval shall be deemed an absence from that class session.  Expect to complete an additional assignment if you are absent from a session for any reason.  Notwithstanding the foregoing, no absences are permitted without the prior approval of the professor for any session in which simulations are scheduled; each student shall have a role (as mediator, participant or counsel) in each session where simulations are scheduled.  
Attendance is taken at the beginning of each session (morning and afternoon).  Lateness of more than 15 minutes shall be deemed an absence for both ABA attendance purposes and class participation.  After one lateness of 15 minutes or more, student must be present at the beginning of a session to be counted as present for ABA attendance requirements and to receive credit for class participation.

Students are expected to be “Present and Prepared.”  A student who is present but unprepared for class may be treated as absent and, additionally, may be required by the professor to leave class for the remainder of that class session.
MEDIATION CERTIFICATE:  This course is designed so that upon completion students will meet the requirements of the Court of Appeals to mediate cases referred from District and Circuit Courts in Maryland.  However, there are different requirements for the course and for receiving a certificate of mediation training under the Maryland court rules.  Maryland Rule 17-205(a)(2) requires the completion of 40 hours of mediation training – which equates to 2400 minutes of classroom time (or 300 minutes in excess of that ordinarily required by the ABA for a three credit hour law school course).  To meet this requirement, the class will: (a) meet for 12 “regularly scheduled classes or sessions” and (b) meet for 30 critiques of video-taped simulations of approximately 120 minutes each, of which each student must attend two.  Each student is required to attend the video replay of any simulation in which the student mediated; these will be scheduled in advance taking into account the professor’s availability and the first must be scheduled for between Sessions Eight and Nine.  Any absence from a scheduled class will risk your ability to meet the hours of instruction required by Maryland Rule 17.  Students shall be permitted to make-up one, and only one, absence from a scheduled session.  To make-up one scheduled session, a student must attend two additional critiques of video-taped simulations AND submit written answers to a series of questions in order to demonstrate his or her mastery of Rule 17 required topics that were covered during the class session from which he or she was absent. 
Additionally, a passing grade in the course is insufficient to receive a certificate of mediation training.  To receive a certificate of mediation training, you must receive a grade of “B+” or higher for the course and you must not be subject to any honor code proceedings or violations arising from conduct in, or associated with, this course.
GRADES:  In accordance with University policy, this course is subject to a mandatory grading average between 3.00 and 3.67 to the extent that the course has 11 or more students enrolled.

There will be no final examination.  Your grade will be based upon the following three components:
(1)
Graded Mediation Simulations (40 points):  Each of you will mediate in a mediation simulation once during the second weekend we meet (10 points) and once during the third weekend we meet (30 points).  These simulations will be videotaped.  You will be evaluated as to the depth and cogency of your preparation, your performance and the quality of your self-reflection after the simulation.  During the semester, students will be provided with copies of the outline the professor uses to critique the mediation simulations.  Failure to attend the professor’s critique of your simulation will result in a grade of “0” for that simulation.  Use of electronic devices (e.g., laptops or phones) for any purpose other than to take notes during the professor’s critique of your simulation (including, but not limited to, texting, emailing, or accessing the internet or apps) will result in a grade of “0” for that simulation. 
Occasionally, the professor has made the critique of second simulations voluntary.  In the event that the professor announces that second critiques are voluntary and you elect a second critique, attendance at that critique becomes mandatory and failure to attend without 48 hours prior notice shall result in a grade reduction of six points (20%) for that simulation.  Should second critiques be voluntary and you elect to forego the second critique, you will NOT qualify for a certificate of mediation training under Maryland Rule 17.
In the event that you need to contact the professor on the day that your critique is scheduled, you must do so by calling or texting his cell phone (see number on page 1 of this syllabus).
(2)
Written Self-Evaluation of Second Simulation (20 Points):  The simulations will be recorded and available on Panopto.  Each student shall review his or her second simulation and prepare a written self-evaluation of his or her performance as a mediator.  The self-evaluation must be typed and must cover all of the topics on the simulation grading outline, which the professor shall distribute prior to the first simulation, and must be organized on a topic by topic basis using the same topics/headings as are set forth in the professor’s simulation grading outline.  (While covering each of those topics is required, students are welcomed and encouraged to reflect upon, or comment on, areas of their performance or the roleplay not specifically covered in the professor’s simulation grading outline.)  These shall be graded based upon the completeness, honesty, and accuracy of the student’s self-evaluation of his or her performance as a mediator.  Additional guidance on the Self-Evaluations will be discussed in class prior to the second simulations.  

These must be submitted to the professor at the beginning of the student’s second critique.  If the second critiques are optional and the student has elected not to have a second critique with the professor, the Self-Evaluation shall be due on the same date/time as the Research/Journaling project discussed below.
(3)
Research/Journaling (20 points):  Each student must write and submit either (a) a brief research paper (a minimum of 5 typed pages; no maximum, but the professor reserves the right to stop reading at page 20) on an approved topic relating to mediation or (b) a “journaling” exercise (a minimum of 6 typed pages; no maximum, but the professor reserves the right to stop reading at page 12) describing three conflicts that you have experienced, observed or read about and analyzing each conflict using theories or techniques that we have discussed in class.  If you elect to write a research paper, you must use two resources other than the readings assigned for class and submit your research topic to the professor for approval no later than the final session of our second weekend.  Research papers and, to the extent applicable, journals must use a consistent and proper form of footnoting to acknowledge sources.

For Spring 2018, students who elect a “journal” have the following option: (a) discuss two conflicts, as described above (a minimum of four pages), plus (b) create a mediation simulation (general facts and confidential facts for each participant) which the professor can use in future teaching or trainings (i.e., no reservation of property rights by the students).  Any simulation fact pattern must (a) contain at least three issues; (b) general facts and each participant’s confidential facts need to be submitted on separate sheets of paper (i.e., there must be at least three sheets of paper with “facts”); and (c) must have a cover page identifying the expected “agenda” (or issues) for the brainstorming.
Research papers and “journals” must be double-spaced, using 12 point type and standard Word margins (top, bottom and sides).  To count as a page, the page must be a full page – not a ½ page or ¾ page, etc.  Completed papers/journals are to be submitted to the Administration Office (AL 7th Floor) no later than 5pm on Monday, March 5, 2018, or, alternatively, as described at the end of this syllabus.  Late papers/journals will not be accepted.  Papers/journals will be graded based on compliance with the requirements of the assignment; quality of writing and of analysis; and, in the case of research papers, thoroughness of research.  Writing a paper/journal in excess of the minimum page requirement will not increase your grade.
(4)
Class Participation (20 points):  Class participation shall be evaluated primarily on the basis of: attendance; thoughtful and consistent involvement in class discussions (including critiques of in-class mediation simulations) that displays familiarity with course materials (including reading assignments); your preparation, thoughtfulness and appropriateness in non-mediator roles during in-class mediation simulations (e.g., parties or attorneys) and your post-performance “in role” reflections following the simulations.  Whereas the focus of mediation is collaborative problem resolution, the professor reserves the right to grade the class as a whole for the class participation component of your grade.  In the past, the professor has on occasion divided the 20 points for class participation into two components:  one for role playing in simulations and one for general class sessions.  Each absence will earn you a “0” for class participation for that session and will result in a loss of 1.67 points (i.e., 20 points divided by 12 sessions; or, in the event that the class does not meet for 12 sessions, an arithmetically appropriate number of points) from your total grade.  Inappropriate behavior during an in-class exercise or inadequate preparation for any class may result in a loss greater than 1.67 points from your total grade.  Although the traditional label of “class participation” is being used for this element of your grade, it also extends and incorporates both “professionalism” and “class citizenship.”
GUEST LECTURERS/CRITIQUERS:  There may be guests participating in the teaching of the course.  The exigencies of scheduling these guests might necessitate the revision of this syllabus.
COURSE WEBSITE:  Currently, no webpage is planned for this course.
CLASS CANCELLATIONS:  If the professor must cancel a class, notices will be sent to students via email and posted on the classroom door.  If there is inclement weather, students should visit the University of Baltimore web page or call the University's Snow Closing Line at (410) 837-4201.  If the University is open, students should presume that classes are running on the normal schedule.  In the event of a delayed opening of the University, notwithstanding the wording of any announcement, class will start at 9am or, if later, the earliest announced starting time for classes unless the students have received an email from the professor with other instructions.
In the event that a class is cancelled, you should presume that the course schedule will be modified to incorporated make-up classes, with class obligations being scheduled on any date that is listed in the Syllabus for either class sessions or critiques of simulations (including the weekend of February 24-25, 2018).   To the extent that February 24th or 25th are not needed for “make-up classes,” you should presume that final critiques will start that weekend.
COMPUTER USAGE, INTERNET, E-MAIL, CELL PHONES, ETC., IN THE CLASSROOM:  Use of laptop computers is permitted in the course.  Please note and respect the following policies, and contact the professor if you have any questions or think you have a good reason for an exception:
(1)
Any sound-emitting devices (e.g., computers, cell phones) must be muted or switched off during class sessions and simulations;
(2)
Unless the professor specifically allows otherwise, you may not communicate electronically with anyone else while a class is in session or a simulation is in progress; and 
(3)
Avoid engaging in any behavior that might distract a classmate or, for that matter, yourself from the class sessions.  This includes (but is not limited to) internet usage, computer games, or displaying distracting images on your laptop screen.
Common sense should be your guide here.  As a note of caution: students are expected to take responsibility for their own conduct and will rarely be corrected for “violations” of clearly articulated rules or common sense expectations; however, transgressions will be reflected in calculating your class participation grade.  As noted above, use of electronic devices for any purposes other than to take notes during a professor’s critique of your simulation will result in a grade of “0” for that simulation. 
Academic Integrity:  Students are obligated to refrain from acts that they know or, under the circumstances, have reason to know will impair the academic integrity of the University and/or School of Law. Violations of academic integrity include, but are not limited to: cheating, plagiarism, misuse of materials, inappropriate communication about exams, use of unauthorized materials and technology, misrepresentation of any academic matter, including attendance, and impeding the Honor Code process. The School of Law Honor Code and information about the process is available at http://law.ubalt.edu/academics/policiesandprocedures/honor_code/.

Title IX Sexual Misconduct and Nondiscrimination Policy:  The University of Baltimore’s Sexual Misconduct and Nondiscrimination policy is compliant with Federal laws prohibiting discrimination. Title IX requires that faculty, student employees and staff members report to the university any known, learned or rumored incidents of sex discrimination, including sexual harassment, sexual misconduct, stalking on the basis of sex, dating/intimate partner violence or sexual exploitation and/or related experiences or incidents. Policies and procedures related to Title IX and UB’s nondiscrimination policies can be found at: http://www.ubalt.edu/titleix.

Disability Policy:  If you are a student with a documented disability who requires an academic accommodation, please contact Leslie Metzger, Director of Student Services, at 410-837-5623 or lmetzger@ubalt.edu.

ASSIGNMENTS AND OUTLINE OF THE COURSE
Session One (Saturday, 01/20/18, 9am to 12:30pm)
Overview of ADR and Introduction to Mediation Process and Mediator Skills
Read Kovach, pages 1 – 74.



Read Maryland Rules, Title 17 (Rules 17-101 through 17-305) – NOTE: 
new version of Rule 17 went into effect as of January 1, 2013.
Read Kolb, pages 1 – 58.

Read Leonard Riskin, “Mediator Orientations, Strategies and 
Techniques,” 12 Alternatives to the High Cost of Litigation 111 (1994). (Link: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1506704 )

Recommended – Leonard L. Riskin, “Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed,” 1 Harvard Negotiation Law Review 7 (1996).

Session Two (Saturday, 01/20/18, 2pm to 5:30pm)
Mediation Process and Skills: Preparation and Opening Statement


Read Kovach, pages 142 – 167.



Read Kolb, pages 61 – 103.
Session Three (Sunday, 01/21/18, 9am to 12:30pm)
Mediation Process and Skills: Information Gathering


Read Kovach, pages 168 – 187, 190 – 192.

Bring Opening Statement to Class



Fishbowl Exercise

Session Four (Sunday, 01/21/18, 2pm to 5:30pm)


Mediation Process and Skills: Information Gathering


Completion of earlier material

Session Five (Saturday, 01/27/18, 9am to 12:30pm)

Mediation Process and Skills: Generating Movement and Seeking Solutions

Read Kovach, pages 236 – 261.



Read Kolb, pages 149 – 189.



Fishbowl Exercise

Session Six (Saturday, 01/27/18, 2pm to 5:30pm)

Mediation Process and Skills: Negotiation Overview and Principled Negotiations


Read Kovach, pages 187 – 190, 193 – 210.

Fishbowl Exercise

Session Seven (Sunday, 01/28/18, 9am to 12:30pm)

Skills Application


2 Graded Simulations – 10 points


(8-10 students mediating)
Session Eight (Sunday, 01/28/18, 2pm to 5:30pm)
Skills Application
2 Graded Simulations – 10 points



(8-10 students mediating)

[Paper Topics Due from all students electing to write a research paper]

[Critiques of 1st simulations will be held on 02/02, 02/03, 02/04, 02/09, 02/10 and/or 02/11/2018.]
Session Nine (Saturday, 02/17/18, 9am to 12:30pm)
Mediation Process and Skills: Negotiation Overview and Principled Negotiations


Read Kovach, pages 187 – 190, 193 – 210.


Read Fisher, pages 1 – 154 (1st ed.) or 1 – 148 (2nd ed.) or 1 – 150 (3rd ed.)

Read James J. White, “Essay Review: The Pros and Cons of ‘Getting to YES,’” 34 Journal of Legal Education 115 (1984). (Link: http://proxy-bl.researchport.umd.edu/login?url=http://heinonline.org/HOL/Page?handle=hein.journals/jled34&id=125)

Read Roger Fisher, “Comment,” 34 Journal of Legal Education 120 (1984).  (Link: http://proxy-bl.researchport.umd.edu/login?url=http://heinonline.org/HOL/Page?handle=hein.journals/jled34&id=125).

Mediation Process and Skills: Neutrality


Read Kovach, pages 211 – 234.

Mediation Process: Agreement and Closure


Read Kovach, pages 339 – 394; (cases: Riner p. 351+; Allen p. 375+;

            and Vitakis-Valchine p. 380+).

Read Kolb, pages 279 – 306.

Modes and Methods of Getting to Mediation


Do a “Fast Read” for themes: Kovach, pages 75 – 84; 93 – 110; 122 – 125.



1 Graded Simulation – 30 points


(4-5 students mediating)
Session Ten (Saturday, 02/17/18, 2pm to 5:30pm)
Mediation Process: Confidentiality and Ethics

Read Kovach, pages 262 – 266; 268 – 276; Jos. Macaluso p. 277+; Folb 
            p. 299+).

Read Abby Tolchinsky & Ellie Wertheim, “Mediation: ‘Hauzinger’ Into Doubt Confidentiality Agreements,” New York Law Journal (11/13/2007) (Handout)


Read Kovach, pages 395 – 404; Poly Software p. 406+; McKenzie 

            Construction p. 413+; Fields-D’Arpino p. 418+.


Read Kovach 528 – 533; 561 – 571.


Read Maryland Mediation Confidentiality Act (MD Courts & Judicial 
Proceedings Code Annotated §3-1801 through §3-1806).



Re-Read Maryland Rules, Title 17 (Rules 17-101 through 17-305).

Read Maryland Standards of Conduct for Mediators, Arbitrators and Other ADR Professionals (see http://www.marylandmacro.org/).

Read The Maryland Program for Mediator Excellence (MPME) Standards of Conduct for Mediators (see http://www.marylandmacro.org/).

1 Graded Simulation – 30 points

(4-5 students mediating)
Session Eleven (Sunday, 02/18/18, 9am to 12:30pm)
Mediator Quality Control and Issues of Certification


Read Kovach, pages 429 – 438, 446 – 478.



1 Graded Simulation – 30 points



(4-5 students mediating)
Session Twelve (Sunday, 02/18/18, 2pm to 5:30pm)
Mediation Contexts; Cultural & Diversity Issues


Read Kovach, pages 504 – 505; 71 – 74.


Read Kolb, pages 395 – 425, 427 – 458.

Critical Perspectives; Power Balancing; Lawyers & Mediation


Read Nancy Ver Steegh, “Yes, No, or Maybe: Informed Decision Making 

about Divorce Mediation in the Presence of Domestic Violence,” 



9 William & Mary Journal of Women and the Law 145 (2002-



2003). 
(Link: http://proxy-bl.researchport.umd.edu/login?url=http://heinonline.org/HOL/Page?handle=hein.journals/wmjwl9&id=153)



Read Kolb, pages 459 – 493.

Read Owen Fiss, “Against Settlement,” 93 Yale Law Journal 1073 (1984).   (Link: http://proxy-bl.researchport.umd.edu/login?url=http://heinonline.org/HOL/Page?public=false&handle=hein.journals/ylr93&id=1093)
Read Kovach, pages 128 – 135; 305 – 306.

Read Trina Grillo, “The Mediation Alternative: Process Dangers for Women,” 100 Yale Law Journal 1545 (1990). Note: This is a long article; read a sufficient portion to understand Grillo’s argument. 

(Link: http://proxy-bl.researchport.umd.edu/login?url=http://heinonline.org/HOL/Page?public=false&handle=hein.journals/ylr100&id=1559)

Read Maryland Association of Community Mediation Centers, “Mediator Strategies to Deal with Power Imbalances.”  (Handout)



1 Graded Simulation – 30 points



(4-5 students mediating)
[Critiques of 2nd simulations will be held beginning on 02/23/18 and on other dates that are a Friday, Saturday or Sunday as announced by the Professor.]


Monday, 03/05/18: Papers/Journals due – three delivery options:

(1) delivery to the Administration Office (AL 7th Floor/”Dean’s Suite”) before 5pm on 03/05/18;
(2) hand delivery in an envelope addressed to “Wade Boswell” through the mail slot at 1704 Park Avenue (Bolton Hill) before 8pm on 03/05/18; or
(3) United States postal delivery addressed to “Wade Boswell, 1704 Park Avenue, Baltimore, Maryland 21217” in an envelope postmarked (not metered) on or before 03/05/18.  If you are mailing your papers, do NOT mail them in any way that requires a signature upon receipt.
� The links in this syllabus may request a user name and/or password.  Your standard myUB user name and password should open the linked articles.  If not, please take a “screen shot” of any error message that you receive so that we can ask the Law Library and the IT Department to troubleshoot and correct the problem.
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