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UNIVERSITY OF BALTIMORE SCHOOL OF LAW 

SPRING TERM 2017 
 

Course:  ACTL MASTER CLASS 

  Course: 585 

  Section: 511 

 

 

Instructors:  Frederic N. Smalkin 

  Lisa Sparks 

  Mark Graber 

  Email to: fsmalkin@ubalt.edu; mgraber@law.umaryland.edu 

 

 

Day/Time:  Every other Monday (starting January 9th, 2017), 4:30-6:00 p.m.   

 

 

Location:  University of Maryland School of Law Moot Court Room; Angelos University of 

Baltimore School of Law Rm. 021 (alternates biweekly). 

 

 

Course Description: 

This course immerses students deeply in the real world of litigation. The design of the course is 

based upon step-by-step simulation of a case. Simulations include the following topics: 

analyzing whether a case is meritorious; conducting discovery and depositions; selecting experts; 

motions practice; alternative dispute resolution; jury selection; opening statements; examination 

of witnesses; and closing arguments. At each state, teams of students receive instruction on a 

topic, prepare for and present simulations; and receive feedback on their performances. 

Prerequisite: First year courses and Evidence. [Admission by permission only] 

 

  

Required Course Material:  NITA Steele v. Kitchener Casefile, ISBN: 9781556818967 

(Available online for $38.00 at the LexisNexis Store.) 

  

Student Learning Outcomes: Provide a working knowledge of real litigation skills and the 

“tricks of the trade,” especially what NOT to do, for those who sincerely want to become 

litigators.  Learning from the Fellows of the ACTL will provide tutorials from the best peer-

designated litigators in the State of Maryland. 
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Grades:  Pass/Fail 

 

 

Course Expectations: American Bar Association Accreditation Standards establish guidelines 

for the amount of work students should expect to complete for each credit earned. Students 

should expect approximately one hour of classroom instruction and two hours of out-of-class 

work per week for each credit earned in a class, or an equivalent amount of work for other 

academic activities, such as simulations, externships, clinical supervision, co-curricular 

activities, and other academic work leading to the award of credit hours. 

 

 

Assignments/Participation: All students will be expected to have read the case file before the 

first class and to be prepared to present solutions to problems or simulations, as assigned, if 

called upon in class. 

 

 

Attendance:  Class attendance is a primary obligation of each student whose right to continued 

enrollment in the course and to take the examination is conditioned upon a record of attendance 

satisfactory to the professor.  A student who exceeds the maximum allowed absences (generally 

20% of class sessions) as illustrated below may be compelled to withdraw from the course, or 

may be barred from sitting for the final exam.  Students who are forced to withdraw for 

exceeding the allowed absences may receive a grade of FA (failure due to excessive absence).  

This policy is consistent with American Bar Association Standards for Law Schools. 

 
 

 

Classroom Hours 1.5 every other week 

Expected Attendance All sessions unless excused.  

   

   

   
 

 

Computers: Students may use laptop computers or other electronic devices in class, for class-

related notetaking. 

 

Class Cancellation:  If the instructor must cancel a class, notices will be sent to students via 

email and posted on the classroom door.  If there is inclement weather, students should visit the 

University of Baltimore web page or call the University at (410) 837-4201. If the University is 

not closed, students should presume that classes are running on the normal schedule.  
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Academic Integrity: Students are obligated to refrain from acts that they know or, under the 

circumstances, have reason to know will impair the academic integrity of the University and/or 

the School of Law. Violations of academic integrity include, but are not limited to: cheating; 

plagiarism; misuse of library materials; use of another’s book or study materials without consent; 

unapproved multiple submissions; material misrepresentation of one’s academic history or 

standing; misrepresentation of any academic matter; intentionally giving another student false or 

inaccurate information about class requirements; inappropriate discussion of exams; and 

misrepresenting or falsifying class attendance reports. See the School of Law Honor Code, 

https://law.ubalt.edu/academics/policiesandprocedures/honor_code/index.cfm 

 

 

Title IX Sexual Harassment and Sexual Misconduct Policy: The University of Baltimore’s 

Sexual Harassment and Sexual Misconduct policies are compliant with Federal laws prohibiting 

discrimination. Title IX requires that faculty, student employees and staff members report to the 

University any known, learned or rumored incidents of sex discrimination, including sexual 

harassment, sexual misconduct, stalking on the basis of sex, dating/intimate partner violence or 

sexual exploitation and/or related experiences or incidents. Policies and procedures related to 

Title IX and UB’s nondiscrimination policies can be found at: http://www.ubalt.edu/titleix. 

 

Disability Policy:  If you are a student with a documented disability who requires an academic 

accommodation, please contact Leslie Metzger, Director for Student Support in the Office of 

Academic Affairs at 410-516-5623 or via email at lmetzger@ubalt.edu. 

 

Proposed Assignments and Schedule of Classes: (Topics and Fellows assigned may have to 

be adjusted on account of scheduling.  Updates will be broadcast to students if 

necessitated.) 

 

SESSION 1 1/09/2017 (UM- Ceremonial Courtroom) 

GETTING STARTED: 

ACTL FELLOWS: Kathy Howard Meredith and Dan Lanier 

TOPIC:  About the Program and Introduction to Litigation Skills:  This session will focus on 

what you have not and will not have learnt in law school:  How do you decide whether to take a 

case?  What will it cost to try one?  Who pays and how much?  What are the differences between 

a plaintiffs’ practice and a defense practice?  This session also introduces students to the 

principles of jury selection and persuasion, including voir dire practices in Federal and Maryland 

courts, as well as considerations in presenting opening statements.   ACTL Fellows will discuss 

concepts including jury focus, theory of the case and themes, and juror decision making.  

Assignment:  Read the entire case file in the matter of Steele v. Kitchener.   Pay particular 

attention to (read several times) the pleadings and jury instructions; their importance to the trial 

lawyer cannot be overemphasized.  From them, one can, for example, identify areas in which 

additional pre-trial discovery is needed.  In addition, they help the trial lawyer to identify the 

potential universe of the “relevant evidence” to be offered at trial.  Be prepared to discuss the 

facts of the case from the perspective of plaintiff and defense.   Which facts are likely to be 

disputed and which undisputed?  Among the disputed facts, consider which are likely to be 

inadmissible and the reasons? 

http://www.ubalt.edu/titleix
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SESSION 2  1/23/2017 (UB Room 021 – Ground Floor)   

Discovery and Trial Preparation 

ACTL Fellow: U.S. Magistrate Judge Mark Coulson and Jim Archibald 

TOPIC: A Brief Overview of Discovery, Interrogatories, and Depositions; Pre-trial Conferences. 

After a basic introduction to discovery and other pre-trial issues, including e-discovery, a student 

team will conduct a non-party witness deposition in the case of Steele v Kitchener.  The team 

will be given approximately 20-25 minutes (10 or so minutes each) to conduct a portion of the 

discovery deposition of a witness in the Steele case.   Students will be selected at class time, so 

all student teams should be ready to participate.  The witness to be deposed and the team will be 

announced at the January 11 Session.  You should try to bring out the most important points you 

wish to cover, as time will be limited.  Remember, discovery depositions are a tool (essentially 

extended cross-examination) to probe weaknesses in your opponent’s witness’s testimony and to 

develop impeachment evidence (inconsistent statements).   Instructors will offer comments and 

discuss issues.  Again, there are many fine resource materials available via the Bboard  library 

research page.  Several Fellows suggest Pattern Deposition Checklists,  and Pattern Discovery 

(Various Topics) both are by Douglas Danner and Larry Varn; Effective Depositions, Henry 

Hecht; and a favorite comes from our own, Judge Paul Grimm, Paul M. Sandler and Charles Fax,  

Discovery Problems and Their Solutions.  You may also want to look at Pretrial Discovery:  

Strategy and Tactics by Edward Imwinklereid and Theodore Blumoff.  These are but a few of 

the many excellent resources listed in the Discovery section of Bboard research page. 

 

 

SESSION 3 (UM)  2/6/2017 

Interrogation Techniques - Direct and Cross Examination of Witnesses 

ACTL Fellows: William Murphy and Frank Daily 

TOPIC:  Our February 8th session (at University of Maryland) Program will be a continuation of 

last session's discovery discussion, but this time the selected team of students (and, as before, all 

must be prepared) will be deposing a party in the Steele v. Kitchener case, i.e., Dr. Kitchener.  

(You must be aware that you will be deposing a litigant who doesn’t particularly like you, and 

who is herself an expert.)  The selected team will be allocated approximately 20 minutes.  

Afterwards, the Fellows will make comments and, time permitting, demonstrate.  Discussion by 

the Fellows will cover many aspects of witness examination, such as the difference between the 

conduct of direct and cross examinations, the importance of preparation, paying attention to 

witnesses’ answers, eye contact with people in the courtroom, and monitoring jurors’ reactions to 

your presentation and to the witness’s testimony.    

 

 

SESSION 4 (UM) 2/20/2017 

Expert Witnesses – Selection of Expert Witnesses and Direct and Cross Examination of Expert 

Witnesses.  (This session will include a discussion of “damages experts.”) 

ACTL Fellow: Tom Kemp; EXPERT: Elizabeth A. Montgomery, M.D. 

TOPIC:  Selection of Expert Witnesses and Direct and Cross Examination of Expert Witnesses.  

(This session will include a discussion of “damages experts.”)  For student teams:  Outline your 
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interviews with the lead experts, Dr. Mason for the plaintiff and Dr. Sanders for the defense.  

Two teams will be chosen, and the actual interviewee will be a real-life, highly-credentialed 

Johns Hopkins pathologist.  Plan on spending about 10-15 minutes on the actual interviews.  

Afterwards, there will be a Master Class discussion of the importance of expert testimony and 

demonstration of expert witness interrogation by our Master Class ACTL Fellows.  The selected 

teams will each have about 10-15 minutes allotted for their interviews.  

 

SESSION 5 (UB) 3/6/2017 

Evidence  ACTL Fellow:  Richard Burch 

Faculty Presenters:  Profs. Smalkin & Sparks 

TOPIC:  Relevance, Hearsay, Foundations and Authentication, Use of Evidence at Trial – Real, 

Documentary and Scientific.  In this session, we shall discuss common evidentiary issues that 

arise at trial.  Having lots of evidence relevant to the case is nice, but unless you can get it before 

the jury, it is useless.  The most common objections raised at trial fall into three categories: 

Relevance, Hearsay, and Form.  The point is, you must plan to get in what you want in and keep 

out what you don’t want in.  As in all other matters, preparation is the key, including 

understanding the motion in limine.  Also, despite massive discovery, evidentiary issues can arise 

at trial.  We will refer to some of the material in Kitchener v. Steele, but the focus will be on 

discussion of the subjects mentioned above, and perhaps some ad hoc scenarios in class.  

Consider how evidence may be woven into a cohesive and compelling story that persuades the 

jurors by appealing to their intellect (what Aristotle, in The Art of Rhetoric, called logos) , their 

emotions (pathos)  and their sense of ethical propriety – i.e., it is the right thing to do (ethos).    

 

SESSION 6 (UM) 3/27/2017 

Alternative Dispute Resolution (ADR) – Arbitration, Mediation and Case Evaluation 

ACTL Fellows: Bob Hanley, Natalie McSherry, and Harriet Cooperman 

Faculty Presenters:  Profs. Smalkin & Sparks 

TOPIC:  Pre-trial settlement.  Here, we shall simulate a mediation session.  (We shall also briefly 

address arbitrations.)  Judge Smalkin has done many mediations, both as a judge and as a private 

mediator.  One student team will be selected to represent the plaintiff, and another, the 

defendant.  One of the ACTL fellows will be playing the role of your client, but remember that, 

in the case of Dr. Kitchener – as is the case in all defense settlements – the real player at the 

defense mediation table will be the insurance carrier’s representative, who will also be portrayed.  

Again, the teams that do the actual mediation will be selected at class time.  As you prepare, 

think of the things in fact and law that make your case both strong and weak and think the same 

way about your opponent’s case.  Think of what a reasonable compromise of the case might be.  

Think also about the defendant-insurer relationship. They might have different feelings and 

motivations about settlement.  Which do you represent?  Which hires you and pays your bill? 

 

SESSION 7 (UM) 4/10/2017 

Closing Argument 

ACTL Fellows: Paul Bekman and Dale Adkins 

TOPIC:  This session will focus on putting the Humpty Dumpty of evidence together into a 

coherent story that wins the day.  Together with the opening statement, the two bookends of the 

trial really do have lots to do with determining the outcome.  They both must be prepared with 
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foresight and the proper approach to jury persuasion.  We shall focus on the differences in form 

and content between the opening statement and the closing argument.   Your assignment is to 

have your team ready to deliver a brief closing argument for both sides in the Steele case.  Our 

Fellows will present some of the best closing arguments you will ever hear. 

 

SESSION 8 (UB) 4/24/2017 

Litigation in the Techno-Electronic Age 

Presenters:  Baltimore County Circuit Judge The Hon. Mickey Norman, James Gentry, Esq., & 

Richard Burch 

TOPIC:  You will have experts discussing and demonstrating the utilization of the most modern 

electronic aids to presenting your case to a 21st Century jury.  We are living in an age where 

paper and, to an extent, verbal testimony are being displaced by email, videos, PowerPoints, 

spreadsheets, and other sorts of nontraditional evidence, while the means of presenting and 

summarizing evidence and arguments are changing, as jurors spend more and more time 

watching devices and less and less time reading papers and watching people.  Also, software is 

constantly being created and refined for the legal profession, including software for use in 

discovery and otherwise.  Our expert presenters will address these topics. 


