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Preface

The essays in this collection are based on papers originally presented at the
sixth meeting of the European-American Consortium for Legal Education,
held at the University of Helsinki, Finland in May, 2007.

EACLE is a transatlantic consortium of law faculties dedicated to coop-
eration and to the exchange of ideas between different legal systems and
cultures. Each year the EACLE colloquium considers a speci“c legal ques-
tion from a variety of national perspectives. The 2007 initiative on •The
Internationalization of Law and Legal EducationŽ was coordinated by the
staff of the University of Helsinki Faculty of Law and the Academy of Fin-
land Centre of Excellence in Global Governance Research. We would like
to thank those who attended the 2007 meeting for their insightful remarks,
and for their inspiration, suggestions, and encouragement in making this
volume and the EACLE consortium so effective in fostering greater transat-
lantic cooperation on law and legal education.

Thanks are also due to the faculty, staff and students of the Center
for International and Comparative Law who prepared this volume for
publication, and particularly to Morad Eghbal, James Maxeiner, Kathryn
Spanogle, Jordan Kobb, Astarte Daley, Suzanne Conklin, P. Hong Le, Pra-
tima Lele, Nicholas McKinney, Shandon Phan, T.J. Sachse, Katherine Simp-
son, Toscha Stoner-Silbaugh, Björn Thorstensen, Ryan Webster, and Cheri
Wendt-Taczak.

Helsinki, Finland Jan Klabbers
Baltimore, MD, USA Mortimer Sellers
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Chapter 1
The Internationalization of Law
and Legal Education

Mortimer Sellers

This volume is the product of international cooperation through the
European-American Consortium for Legal Education (EACLE) and as such
both a response to the internationalization of law and legal education and
an example of the changed circumstances that it describes. The European-
American Consortium for Legal Education came into existence in the mil-
lennial year, 2000, in response to a fourfold demand: students in American
law schools and European law faculties were eager to spend some part of
their formal legal education studying outside the legal systems in which
they expected to be licensed; European and American law teachers wanted
to broaden and improve their national laws and legal institutions through
comparison and harmonisation with practices overseas; local governments
wanted to support bilateral relations with other regional and local admin-
istrators; and the governing institutions of the United States and the Eu-
ropean Union wanted to promote closer links (and increased harmony)
between their legal institutions. Students, faculty, local jurisdictions and
federal administrators were all eager to support broader transatlantic coop-
eration.

The EACLE came into being when it did because the pressures encour-
aging the internationalization of law and legal education reached a high
point at the end of the 1990s. This was particularly true in Europe and the
United States, but was part of a world-wide phenomenon. Not only lawyers,
students, and law professors, but also judges, police of“cers, and politicians
began to visit and exchange ideas across national and regional boundaries.1

This ”orescence of legal globalization had three primary origins: first, in the

M. Sellers (B)
Regents Professor of the University System of Maryland; University of Baltimore Center
for International and Comparative Law, University of Baltimore, Baltimore, MD, USA
e-mail: msellers@ubalt.edu

1 On this phenomenon, see Anne-Marie Slaughter, A New World Order (Prince-
ton, 2004).

J. Klabbers, M. Sellers (eds.),The Internationalization of Law and Legal
Education, Ius Gentium: Comparative Perspectives on Law and Justice 2,
DOI 10.1007/978-1-4020-9494-1 1,
C� Springer Science+Business Media B.V. 2008
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2 M. Sellers

astonishing success and prosperity of the European Union; second, in the
ideological death and subsequent political dissolution of the Soviet Union;
and third, in the obvious bene“ts of market or quasi-market institutions
in all corners of the globe, but particularly in China and other formerly
Communist and Socialist economies. At the end of the Cold War, as after
the First and the Second World Wars, there was a worldwide turn to law,
to trade, and to institution-building, in the hope of greater mutual under-
standing and lasting peace.

The European Union offered (and still offers) the most successful avail-
able model of widespread peace and prosperity through cross-border trade,
based on legal and economic integration and harmonisation. 2 After the col-
lapse of the Soviet Union, the Organization for Security and Cooperation
in Europe seemed to present a similar promise to a broader array of peo-
ples.3 Above all, the World Trade Organization strengthened a structure
through which many nations of the world sacri“ced their economic inde-
pendence in order to achieve what they hoped would be greater prosperity
through freer trade. 4 Economic integration brought national laws and legal
systems into closer contact with one another, but so did the greater migra-
tion, democratisation, and renewed commitment to universal human rights
characteristic of the European Union and the new post-Soviet era.

This brief excursus into the ultimate and largely unexamined underlying
causes of legal globalization at the beginning of the third millennium should
not obscure the more immediate impetus towards academic integration,
which arises from the personal enthusiasm of students and their teachers.
At the same time that the United States government and the institutions of
the European Union sought to promote harmony for political reasons, 5 and
the European nations and American states sought closer links for economic
reasons,6 students and teachers sought to study and cooperate overseas for
the sake of their own broader knowledge and the desire for cross-cultural
understanding. If the internationalization of law is taking place primarily in
response to economic self-interest (as with the W.T.O.) and moral pressure
(as with universal human rights), the internationalization of legal education
is taking place in large part because it is “nally possible to ful“ll the strong

2 The Treaty on European Union speaks of •ending the division of the European
ContinentŽ, establishing the principles of •liberty, democracy, and respect for human
rights and fundamental freedoms and the rule of lawŽ, and •the convergence of their
economiesŽ to achieve •economic integrationŽ. (Preamble).
3 See e.g. theBudapest Document, 1994: Towards a Genuine Partnership in a New Era.
4 See the Agreement Establishing the World Trade Organization (1994) which sought
•to develop an integrated, more viable and durable multilateral trading systemŽ.
5 As with the European Union-United States Atlantis student exchange program.
6 See, for example, the Baltimore-Rotterdam Sister City website at
www.baltimorerotterdam.org
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1 The Internationalization of Law and Legal Education 3

desire of young people and scholars to meet their counterparts from other
parts of the world.

The European-American Consortium for Legal Education created an in-
tercontinental network of law schools, and the EACLE has provided a model
and example for similar networks between other continents and faculties
of law. Five European Universities in Ghent, Helsinki, Parma, Rotterdam
(Erasmus), and Warsaw and “ve United States Universities in Baltimore,
California (Santa Clara), Georgia, New York (Hofstra) and Washington, D.C.
(American University), created a consortium for the exchange of students
and faculty, and for the pursuit of common research projects to improve
the quality of law and legal education in Europe and the United States of
America.

To some extent the EACLE partnership takes its inspiration from the
European ERASMUS and TEMPUS programs, through which European law
faculties have been exchanging teachers and students for many years. The
European EACLE partners are participants in an existing ERASMUS net-
work, and American partners bene“t from the Europeans• greater experi-
ence. There is no reason in principle why the same model could not be
extended to South America, Africa and to Asia, and indeed several of the
participating universities already have very strong links with law faculties
outside the current scope of the consortium, with whom they exchange
teachers and students according to the same template used in the EACLE
program.

The primary activities of the EACLE consortium have been: (1) the ex-
change of faculty every fall for week- or semester-long visits; (2) the ex-
change of students for semester-long visits; (3) an annual conference in
May; and (4) the publication of the conference proceedings the following
fall. Each academic year•s exchanges focus on a particular research topic.
Topics discussed have included Federalism (2001…2002), Security (2002…
2003), Legal Personality (2003…2004), Agreements (2004…2005), Auton-
omy (2005…2006), and Internationalization (2006…2007). The professors
exchanged in the fall discuss and lecture on the chosen topic, and the spring
conference and resulting publication present the results. This structure is
not so rigid, however, that other exchanges and visits cannot take place
where appropriate.

Each year different European and American schools are paired, follow-
ing a “ve-year scheduled rotation, to make the primary exchanges of one
faculty member and at least two students. Other exchanges have also taken
place each year by agreement between the schools involved. The emphasis
has been on ”exibility, to accommodate the needs and interests of stu-
dents and professors. In the ninth year of the program, most members of
the EACLE consortium now have annual bilateral exchanges with each of
the other partners, in addition to the rotating exchanges established by
the EACLE framework.
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Chapter 2
Reflections on Globalization
and University Life

Jan Klabbers

Many years ago, the British comedic team Monty Python staged a foot-
ball match between a team of Greek philosophers and a team of German
philosophers. After a lot of inconsequential dallying about (clearly, the
philosophers had little understanding of the game), the match was won by
the Greeks. Archimedes saw the light, shouted •eurekaŽ, and dribbled the
ball into the net … without meeting much resistance.

The sketch is a painful reminder that it may be dif“cult to discern, in
philosophy or scholarship, whose technique is best. While it might be a nice
parlor game to try to decide, with the assistance of well-chosen alcoholic
beverages, whether the Greek philosophers would have beaten the German
philosophers, or to discuss the relative merits of French post-structuralism
and the English analytical school, clearly, as Monty Python reminds us,
such comparisons should not be taken too seriously.

Yet, in today•s academic world, they are taken seriously … very seriously.
Every year some organization or other presents a new ranking of how uni-
versities fare against each other or, more entertaining still, how various spe-
cialized schools fare in comparison to each other. The law school rankings
in US News and World Report are a modern classic … and, for its publisher,
no doubt, a huge commercial success.1 Alternative rankings, such as those
compiled by Brian Leiter, 2 may be more speci“c (by ranking separately in
each area of specialization, or separating faculty quality from student qual-
ity), but they still engage in the same unpersuasive comparisons and are
seemingly based on the same premise: that somehow it may be worthwhile
to compile such rankings.

J. Klabbers (B)
International Organizations Law, University of Helsinki; Academy of Finland Centre of
Excellence in Global Governance Research, Helsinki, Finland
e-mail: jan.klabbers@helsinki.“

1 Available at http://www.usnews.com (visited 5 September 2007).
2 Available at http://leiterlawschool.typepad.com (visited 5 September 2007).

J. Klabbers, M. Sellers (eds.),The Internationalization of Law and Legal
Education, Ius Gentium: Comparative Perspectives on Law and Justice 2,
DOI 10.1007/978-1-4020-9494-1 2,
C� Springer Science+Business Media B.V. 2008
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8 J. Klabbers

The interest in rankings and comparisons owes much to globalization.
Globalization, whatever else it may be, usually includes a tendency to-
wards greater competition across boundaries. Where once the University
of Helsinki would strive to be the best institution of higher learning in Fin-
land, and later took pride in picturing itself as one of the best in the Nordic
world, these geographical limitations have lost much of their plausibility.
Intuitively, it makes little sense to strive to be the best in Finland if the
general level of education in Finland is below par. To be Finland•s “nest
means something, however, if Finland itself is also seen as having a high
level of education. Thus, globalization stimulates a natural coalition be-
tween education policy makers and the universities. Ministry of Education
bureaucrats wish to boost Finland•s relative position among all the world•s
educators. (And have met with considerable success: Finland typically does
very well in the elementary school investigations known as PISA). 3 Of“cials
seek to advance the nation•s relative position, partly for reasons of status,
but also because a high level of education usually supports a high level of
development. Finnish universities have similar ambitions, again partly for
status• sake, but also because a high ranking may help to generate income
in the form of consultancy assignments or public funding. The OECD, home
of the PISA rankings, puts it unapologetically: •The prosperity of countries
now derives to a large extent from their human capital, and to succeed in
a rapidly changing world, individuals need to advance their knowledge and
skills throughout their lives.Ž 4

Still, those rankings give rise to some surprising results. Thus, Dutch
students might be dismayed to “nd that their perennial favorite (according
to regular rankings carried out by the weekly magazine Elsevier), 5 Tilburg
University, does not make it to the top 200 of some of the competing rank-
ings … and is one of only two Dutch universities ranked outside the top 200.
Indeed, in the Shanghai rankings of 2007,6 it is the only Dutch university
not listed among the top 500. Likewise, universities doing well in one rank-
ing may fare poorly in another. It all depends on how things are measured
and compared, and on what exactly is being measured and compared.

Still, the relative quality of rankings aside (which ranking ranks best?),
there is a deeper issue at stake, relating to the very phenomenon of ranking

3 This stands for Programme for International Student Assessment, and is an initiative
of the OECD. Typically, Finland ranks among the top “ve (this covers the OECD member
states plus a number of af“liated states) in the three areas which are measured: reading,
science and mathematics, with a subscription on top spot in reading. For more details,
see http://www.pisa.oecd.org (last visited 22 August 2007).
4 The words are taken from the foreword to OECD, Learning for Tomorrow’s World:
First Results from PISA 2003, at 3, available at http://www.pisa.oecd.org (last visited 22
August 2007).
5 Available at http://www.elsevier.nl (visited 5 September 2007).
6 Available at http://ed.jstu.edu.cn (visited 22 August 2007).
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2 Re”ections on Globalization and University Life 9

in academia. It is not just a matter of academic output being dif“cult to
measure and compare within disciplines: many might that feel Karl Marx
contributed more to economic theory than, say, Joseph Stiglitz, but the
latter has won a Nobel prize while the former, had he lived now, would
most likely have been purposefully overlooked, and never had a university
appointment to begin with. Nor is it just a matter of comparing across disci-
plines: is Stiglitz better than Francis Crick … or better than political theorist
Bernard Crick, for that matter?

This way of putting the issue already suggests one of the deeper prob-
lems with ranking universities or even, more modestly, ranking individ-
ual departments or schools (as in the law school rankings): we don•t ask
whether Columbia University•s Economics Department is better than the
Politics Department at Edinburgh University or the Chemistry Department
at the University of Groningen, and indeed, the question would make little
sense. Part of the problem is that the status of a school or department is
always dependent, to some extent at least, on chance, mainly related to the
accidental presence of gifted individuals: Leiden has a famous law school
because, once upon a time, Grotius happened to teach there; Uppsala•s fame
owes much to the coincidence of having had Linnaeus on the faculty … as
indeed Uppsala•s advertisements never tire of reminding us.

This sort of thing gets lost in the rankings, of course, which do not look
at individuals but rather at institutions. But had Grotius been working
in Antwerp, just across today•s border with Belgium, or M ünster, located
just inside Germany, the University of Leiden would still be viewed as
middling parochial institution; not unlike Orl éans where Grotius did his
doctoral work. 7

The deeper problem is not just that rankings tend to overlook the role
of individuals; but that they foster the competitive desire to do better, to
improve. This holds true no matter what the ranking is about. A revealing
little item in Helsingin Sanomat, Finland•s leading newspaper, published
sometime in the summer of 2007, listed the most expensive cities in the
world, and did so in a tone which suggested that the author of the item was
disappointed with Helsinki•s performance: it should do better, i.e., become
more expensive … however ridiculous this may sound.8 This seems to be
the sentiment that rankings inspire: a continuous drive to improve, to do
better, to climb, no matter what the rankings and regardless of whether im-
provement (as with living in an expensive city) would actually be desirable.

7 A wonderful account of the in”uence of Leiden•s law school on the birth of New York
(and the US at large) is Russell Shorto, The Island at the Centre of the World (2004)
(arguing that the civic spirit prevailing in 17th century New York owed much to the
presence and in”uence of Adriaen van der Donck, who had read law at Leiden and
enthusiastically disseminated Grotian ideas).
8 Under apologies to Blue Book a“cionados, I must concede that I have been unable to
retrieve the article in question.
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12 J. Klabbers

Here it is perhaps useful to introduce what I would call the Case of the
Wittgensteinian Application. Ludwig Wittgenstein had an enormous in”u-
ence on twentieth-century philosophy … but he spent much of his lengthy
academic career writing two dif“cult books: the early Tractatus Philosophi-
cus, and the later Philosophical Investigations. It would have been dif“cult
enough for him, had he lived and worked now, to acquire funding for the
“rst: an attempt to present a comprehensive philosophy, especially one giv-
ing a prominent place to logic, would probably have been deemed •unreal-
isticŽ and •over-ambitiousŽ by his peers, or perhaps even as utter gibberish,
by university administrators less gifted than Wittgenstein himself.

But imagine the chances of attracting funding for the Philosophical In-
vestigations: •Dear Sirs, I hereby apply for a grant so as to refute my own
work published some time ago. I feel I was wrong then, and need consid-
erable funding to investigate my own mistakes.Ž No responsible funding
decision-maker would be willing to sponsor such a work, especially not
when taking into account Wittgenstein•s rather erratic working methods
(he was known to wander off from time to time, for instance, which would
create problems of its own in respect of reporting to the funding agency). 14

Now, Wittgenstein might be an extreme case, but other path-breaking
work would also have a hard time attracting outside funding. Martin Hei-
degger, that other twentieth century giant, would have encountered prob-
lems of a radically different nature after 1945. Thomas Kuhn•s work on the
structure of scienti“c revolutions would have probably been judged far too
radical by funding agencies, and it seems fair to suppose that someone like
Michel Foucault would also have met with serious obstacles had he tried to
“nd outside funding for projects on governmentality and the like. In short,
much of the work we now take for granted and consider as paradigmatic
(the very word itself only came in vogue with Kuhn) could, in all likelihood,
only have been produced inside a protected university structure, free from
all sorts of concerns about marketability, or utility, and that sort of thing.

This competition for funding creates a number of minor and major ir-
ritants. For one thing, highly quali“ed professors spend a lot of their time
writing applications for funding, rather than doing actual research. Instead,
much of their research is outsourced to doctoral students. This may not be
a bad thing in educational terms: one of the better ways of learning is by
working with, or under supervision of, a more established and experienced
colleague. As Michael Oakeshott put it with his customary lucidity and ”air:

unemployment once the project is “nished. The universities, therewith, have been
among the “rst places to contribute to the breakdown of the welfare state, and stimulate
a huge degree of inequality: the position of an unproductive (note the word) professor
with tenure is many times better than that of the young but productive researcher who
has to make a living on scholarships.
14 On Wittgenstein, see the magni“cent biography by Ray Monk, Ludwig Wittgenstein:
The Duty of Genius (London 1990).
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2 Re”ections on Globalization and University Life 13

To work alongside a practiced scientist or craftsman is an opportunity not only to
learn the rules, but to acquire also a direct knowledge of how he sets about his
business (and, among other things, a knowledge of how and when to apply the
rules); and until this is acquired nothing of great value has been learned. 15

But useful as it may be for young scholars to follow the work of more
experienced colleagues close-up, it is quite a different thing if those more
experienced scholars end up spending all their time writing funding appli-
cations and “ling administrative paperwork. Often, funding requests must
be accompanied by bureaucratic statements that there will indeed be an
of“ce available for candidates X, Y and Z in the unlikely event that funding
will be forthcoming, and somehow the funding agencies will also need to
be convinced of the appropriateness of candidates X, Y and Z as funding
recipients, which in turn entails that supervisors write endless streams of
character references and recommendations.16

It also entails that many of the applications will be written with a view
not so much to what would make academic sense, as to what would lead to
the application being successful; and indeed, one almost has a moral obli-
gation to do so, for an unsuccessful application means that people (good,
talented, hard-working people) may have to be let go, or give up on promis-
ing academic careers before their promise has come to full fruition. Thus,
when applying for funding, one has to take the funder•s views into consid-
eration, with the result that scholarship and research no longer begin with
trying to “gure out how the world works and how best to understand it, but
rather with an attempt to understand the motives and emotions of funding
agencies.

The importance of grant applications has the secondary effect of burden-
ing prominent academics with a huge amount of peer review. Funding agen-
cies need academic evaluators from within the disciplines they are funding.
This leads to corruption, because academics must cultivate friendships and
develop alliances with any colleague who might conceivably be in a posi-
tion to evaluate their grant application. Review articles and book reviews
become over-generous, because academics fear to arouse the animosity of
their colleagues.17

15 See Michael Oakeshott, •Rational ConductŽ, reproduced in his Rationalism in Politics
and Other Essays (London 1962), 80…110, at 92.
16 And sometimes to no avail, even formally. By way of illustration: for one of the
researchers working under my supervision, we recently applied for funding under an
EU-sponsored scheme. We had not, in all haste, noted the need for a declaration of insti-
tutional support and, when asked to provide one later, we did so forthwith. Imagine our
surprise when nonetheless we received a formal answer that the added statement could
not be included as part of the application, which, no doubt, will render the application
unsuccessful. The big question is this: if later additions are not allowed, then why were
we asked to send one?
17 Dutch historian and essayist Bastiaan Bommelj é observes much the same among
Dutch historians, speaking of •protectionismŽ in peer review. More generally, he suggests
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2 Re”ections on Globalization and University Life 17

through the in”uence of the WTO or other market forces will undermine
the commitment to citizenship, by separating universities from the public
good. But then again, where public universities behave as if they are oper-
ating in private markets, fueled by an imaginary competition; perhaps the
differences between public and private should not be exaggerated: neither
does much, at present, to take care of our common world.

2.3

In a globalizing world, lawyers will need to be educated in such a way as
to make it easy to move across jurisdictions, across specializations, and
to move across employment opportunities. 26 Few lawyers will have one
and the same employer throughout an entire legal career. Instead, lawyers
typically spend some time in general practice; they may work for a multi-
national company for a while, and also do a stint with an intergovernmen-
tal organization. Those different positions bring with them different sets
of professional demands and different attitudes. As a result, legal educa-
tion should, ideally, be fairly general in nature: the lawyer who knows her
Finnish criminal code by heart but not much else will have a hard time
surviving professionally, and might be better off having an understanding of
the principles underlying the criminal code rather than the details of that
code itself. This might make it easier for her to move abroad, or do a stint
with the International Criminal Court. Legal education, in other words,
should focus on general principles and a broad understanding rather than,
as is so often the case, on detailed rules and memorization. For this reason,
topics such as public international law (so broad that it is forced to focus on
general principles) and legal theory will be extremely useful, in addition to
general skills such as knowing how to work with deadlines, to write without
typos, to structure an argument, and to do legal research in an actual library
(as opposed to relying on computer search engines).27

This emphasis on general principles will bene“t the future lawyer and,
therewith, his or her employer: it is also vital for the self-preservation of
the discipline. If the traditional curriculum, in Duncan Kennedy•s happy
phrase, was built around the •ground-rules of late nineteenth-century
laissez-faire capitalismŽ28 (he singled out contracts, torts, property, crim-
inal law, and civil procedure), today•s curriculum should come to terms

26 See generally also Adelle Blackett, •Globalization and its Ambiguities: Implications for
Law School Curricular ReformŽ, 37 Columbia Journal of Transnational Law (1998…99)
57…80 (advocating a combination of attention for the global with the local).
27 I have discussed this in greater detail in Jan Klabbers, •Legal Education in the Balance:
Accommodating FlexibilityŽ, 56 Journal of Legal Education (2006) 196…200.
28 See Kennedy, •The Reproduction of HierarchyŽ, note 21 above, at 597.
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18 J. Klabbers

with the ground-rules of global capitalism, including such things as the law
of world trade, and perhaps foreign investment law and con”icts of law.

It is very important in a globalizing world, that students should also be
educated as global citizens.29 Some attention should be paid to the insti-
tutions of global governance (such as the UN and the WTO). Some atten-
tion should be paid to universal human rights. Thinking about such issues
might help instill a sense of global citizenship and induce future lawyers to
feel some responsibility for our common global world, but only (ironically,
perhaps) by insisting on this political function of human rights, rather than
a focus on the technicalities or on •rightsismŽ. By the same token, and in
much the same way as in domestic settings, respect for different opinions
and an acceptance of human plurality are great goods. Most of all, students
should be re-educated in the art of questioning received wisdom, and ques-
tioning authority. For if there is one thing that university-level education
should try to instill in its students, it is the faculty of thinking: indepen-
dently and preferably without blind spots … •thinking without banistersŽ, as
Hannah Arendt so felicitously put it. 30 Or as Richard Rorty once observed:
while education generally may consist of socialization, at universities and
colleges the happy few must be given the opportunity to question things and
(should a utilitarian justi“cation be required) therewith provide societies
with a fresh impetus. 31

The big irony, of course, is that it is precisely this fresh impetus which
may help societies to achieve economic progress and welfare. Today•s man-
agerial, technical approach, with its focus on output and neglect of critical
faculties, is bound to back“re. Although it is intended to stimulate eco-
nomic progress, over-administration actually undermines the driving force
of economic progress. And as far as university life is concerned, the very
drive to manage research processes, with its emphasis on meetings and
strategies, implies that actually, very little research is being done. While
many things may get published (and it seems that the number of things
published is growing all the time), much of the writing tends to be repeti-
tive, and either a bit sloppy, a bit super“cial, or simply poor. The managing
of science, then, shoots itself in the foot … or feet perhaps: every minute
spent in a meeting, devising a strategy, or writing an application, is a minute

29 For a discussion among political scientists along similar lines, see Benjamin Barber
et al., •Internationalizing the Undergraduate CurriculumŽ, PS: Political Science and
Politics (January 2007) 105…120.
30 The correspondence between her students Elizabeth Young-Bruehl and Jerome Kohn,
under the title •What and How we Learned from Hannah Arendt: An Exchange of LettersŽ
and recorded in Gordon, note 25 above, 225…256, suggests that she too brought this into
the classroom and instilled a lifelong habit in them.
31 See Richard Rorty, •Education as Socialization and as IndividualizationŽ, reproduced
in Richard Rorty, Philosophy and Social Hope (1999) 114…126.
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2 Re”ections on Globalization and University Life 19

not spent on research, on re”ection, or on teaching; every minute spent on
academic management is a minute effectively wasted.

Last but far from least, the focus on output in teaching creates entire
generations of students who do well at tests and exams … that is, after all,
what we prepare them for. But the public world, the world of politics and
citizenship, gets lost in the process. Perhaps it is time that we seriously
reconsider what on earth we are doing to ourselves and to our children,
mindful of Arendt•s wise words:

Education is the point at which we decide whether we love the world enough to
assume responsibility for it and by the same token save it from that ruin which, ex-
cept for renewal, except for the coming of the new and young, would be inevitable.
And education, too, is where we decide whether we love our children enough not to
expel them from our world and leave them to their own devices, nor to strike from
their hands their chance of undertaking something new, something unforeseen by
us, but to prepare them in advance for the task of renewing a common world. 32

32 These are the closing words of Hannah Arendt, •The Crisis in EducationŽ, repro-
duced in Hannah Arendt, Between Past and Future: Eight Exercises in Political Thought
(1961), 173…196, at 196.
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3 Building the World Community Through Legal Education 33

must understand the legal traditions that in”uence other countries. This
requires more than an understanding of the substance of the law, but also
an understanding of the legal culture, whether it is common law, civil law,
religious law, or customary law. Special courses examining these various
traditions, either singly or in comparison, and study abroad opportunities
in countries with different legal traditions, give students the opportunity
to put the peculiarities of their own legal system into perspective. Such
courses provide a knowledge base on various international legal traditions;
however, an additional set of courses should be developed to examine the
ways in which legal issues can be resolved between parties from countries
with different legal systems. Such courses might include: International Con-
”ict of Laws; Judicial Assistance in Transnational Litigation; State Respon-
sibility for the Protection of Foreign Investment; and International Litiga-
tion and Arbitration.

Study abroad programs provide further opportunities for students to
study and work in countries with different legal traditions. Students can
study subjects such as international trade, international human rights, in-
ternational environmental law, and comparative law in a setting that rein-
forces their importance. Overseas externship experiences in a host country
law “rm or an NGO give students perspectives that would not be available
at home.45

3.3.3 Including Cultural Issues in the Academic Agenda

Lawyers practicing in today•s interconnected world must have an under-
standing of how culture affects the action of individuals and their relation-
ship with a legal system. Study-abroad programs are one of the means of
exposing students to these cultural issues by affording them the experience
of living, working, and studying in a different culture, but similar oppor-
tunities should also be made available through the regular curriculum. For
example, the Washington College of Law has an International Human Rights
Law Clinic (IHRLC), which focuses on issues of international law and offers
an unprecedented opportunity for students to represent individuals, fami-
lies, or organizations alleging violations of recognized or developing human
rights norms. Casework involves international human rights claims before
international and domestic tribunals, including those of the Organization of
American States (OAS), the United Nations, and the United States. 46 Clinic

45 International externships are supervised through the International Externship Pro-
gram, supra page 24.
46 In 1998, IHRLC student attorneys assisted both the Spanish court and the British
Crown prosecutors in preparing the case against former Chilean dictator General Au-
gusto Pinochet. WCL clinic students drafted legal memoranda on the interaction of in-
ternational human rights law and domestic legal issues in national courts. During the
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34 C. Grossman

students also represent clients in domestic asylum cases before the U.S. Im-
migration and Naturalization Service, the Executive Of“ce for Immigration
Review, the Board of Immigration Appeals, and U.S. federal courts. IHRLC
student attorneys are challenged by language and cultural barriers involved
in representing clients from foreign countries. Thus, IHRLC students learn
the skills that are necessary for the practice of law, but they also learn to
apply these skills in an international setting.

Students also bene“t from opportunities to work with clients in a mul-
ticultural setting through supervised externship programs. Participation in
such programs with faculty supervision, allows students to connect their
classwork to real-world situations, 47 develop a critical understanding of to-
day•s multicultural legal world and gain insights into how the law works in
practice.

New technology now makes it possible for students to participate in ex-
ternships abroad. While overseas, students can stay in touch with their law
school teachers through internet communication.

Finally, students can be exposed to cultural issues through their interac-
tions with faculty and students in a diverse law school community. LL.M.
students bring diverse experiences to the classroom. While the J.D. student
population in U.S. law schools comes primarily from the United States, J.D.
students can integrate with LL.M. students in upper-lever classes, ensuring
that the multicultural aspect of the school is present in both the J.D. and
the LL.M. programs.

3.4 Conclusion

It is vital that we adapt legal pedagogy that re”ects the global nature of
today•s legal reality by rejecting the traditional focus on an autonomous
domestic system. In this approach to legal education, new skills will be

initial hearing on whether Pinochet should be entitled to immunity as a former head of
state, two WCL students traveled to London to assist barristers in the Crown Prosecutor•s
Of“ce with their legal arguments.
47 WCL offers subject-speci“c externship seminars, specializing in areas such as admin-
istrative law, public interest law, international human rights, and public international
law. If a student does not wish to concentrate her externship in one of these “elds, WCL
also holds general externship seminars, addressing issues such as the role of lawyers in
society or the relationship of feminism to legal practice. In addition to performing their
“eldwork assignments and attending seminar classes, externship students are required to
keep a daily journal of their work activities and write a paper relating to their externship
area. Students are also required to meet frequently in small groups or individually with
the faculty member to discuss the progress of their externships. See Susan Carle, Peter
Jaszi, Marlena Valdez & Ann Shalleck, Experience As Text: The History of Externship
Pedagogy at the Washington College of Law, American University, 5 Clinical L. Rev.
403 (1999).
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3 Building the World Community Through Legal Education 35

identi“ed, social change and awareness will be emphasized, and a cross-
cultural perspective will be sought. By experimenting with new and innova-
tive forms of education, the curriculum must break down barriers between
LL.M. and J.D. students; between faculty and students; between domes-
tic and international law; between men and women; and among racial and
ethnic groups. The consistent encouragement of hands-on interaction with
faculty, and interaction with students from all over the world, will sensitize
students to different cultural realities, and increase their understanding
of the problems confronting the world. This approach seeks to shape an
environment that is not restricted to only one view of the world. The law
school curriculum should embrace the emerging transnational legal order
to create a more open and forward-looking legal education that truly par-
ticipates in the wider world with which law graduates will have to engage,
to pursue successful legal careers.
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38 J.R. Maxeiner

post-university legal education there 3 in order to bring about •practical
lawyer-trainingŽ ( praktische Anwaltsausbildung).4

In 2004, Japan actually did completely overhaul its system of legal edu-
cation. But it reduced the practical internship to one year from two years
and introduced two-to-three years of law school education between historic
undergraduate legal education and practical training. 5

In all three of these countries legal education, and in particular the prac-
tical component of legal education, had been stable for a long time: for a
half century in Japan, nearly a century in the United States, and more than
a century-and-a-half in Germany. But stability is about the only trait that
the three systems shared. In particular, the practice component varied.

Practical training is an issue in legal education because legal education
does more than convey legal knowledge: it prepares students for profes-
sional practice. Knowledge of law is essential to becoming a jurist. Yet
knowledge of law alone is not enough; becoming a lawyer, judge or other
legal professional also requires professional skills. Learning substantive
knowledge of the law is usually denominated •education,Ž while acquiring
practical skills is ordinarily called •training.Ž Legal educators ponder the
proper proportions and proper places for legal education and for practical
training in the preparation of legal professionals.

In the United States, by the twentieth century, a system of purely pro-
fessional law school studies replaced a system of purely practice appren-
ticeship that had prevailed in the “rst part of the nineteenth century. In
twentieth century Germany, even the Nazi dictatorship did not displace
the nineteenth-century Prussian system of university study followed by
practical court-supervised training in the courts, other government of“ces
and law “rms. In Japan, until 2004, the system followed a modi“ed Ger-
man model.6 Then Japan moved in the direction of the contemporary

3 Entwurf eines Gesetzes zur Einführung einer Spartenausbildung in der juristenaus-
bildung: Gesetzentwurf des Deutschen Anwaltvereins (DAV), 2007 Anwaltsblatt 45.
4 Hartmut Kilger, Wie der angehende Anwalt ausgebildte sein muss, 2007 Anwaltsblatt
1, 3.
5 See James R. Maxeiner and Keiichi Yamanaka, The New Japanese Law Schools:
Putting the Professional Into Legal Education, 13 Pac. Rim L. & Policy J. 303 (2004).
6 The old Japanese system had its origin in adaptation of the corresponding German
system of the late nineteenth century. Jiro Matsuda, The Japanese Legal Training and
Research Institute, 7 Am. J. Comp. L. 366, 368 n. 7 (1958). Similarities to the German
system remain substantial. Cf. Luke Nottage, Reform, Conservatism and Failures of
Imagination in Japanese Legal Education, Zeitschrift f ür Japanisches Recht, No. 9, 23,
27 n. 11 (2000). In both systems, aspiring lawyers typically study law at a university
for four years after completing secondary (high) school. They then take an examination
and, if successful, are admitted to a practical training program to become quali“ed as
judges. Practical training begins with classroom-type instruction in the skills of a judge
and continues with several-month apprenticeships at the courts and other legal institu-
tions. Following completion of this practical training period, students take a second bar
examination. Those who pass with few exceptions become judges, prosecutors or private
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4 Integrating Practical Training and Professional Legal Education 39

American model, reduced practical training from two years to one, and
introduced professional law school study between university study and
practical training.

Today•s models of legal education in Germany and the United States may
now change just as the historic model in Japan recently has. In the United
States the Carnegie Foundation, which has proposed changes, has an im-
pressive history of catalyzing change in medical education. 7 In Germany
legal education is changing in any case to accommodate the harmonizing
Bologna model of the European Union.8

4.1 Reasons for Comparative Study of Legal Education

Each of these recent innovations in the United States, Germany and Japan
seeks to address the same problem of combining legal knowledge with prac-
tical training. Comparing these efforts can help us better to understand the
problem at hand, and further improvements that we might make to our own
systems of law and legal education.

Still, we should be the “rst to recognize that legal education is as
culturally-determined as any “eld of professional study. If we didn•t know
that already, the experiences of the World War II generation of refugee
professionals made it clear. I am old enough to have known refugees from
the professions of law, medicine and engineering. It is no coincidence that
refugee physicians and engineers had more portable careers than did their
legal counterparts. The former needed only minor retooling; the latter be-
gan the study of their discipline completely anew.

Notwithstanding the national focus of legal education, an understanding
of its varied offerings throughout the world today helps us contemplate the
options available to each system. Differences in legal and educational sys-
tems are so profound that anything resembling a transplant is unlikely. But
ideas travel more easily than institutions. Hence it is worthwhile to look at
professional legal education comparatively.

This comparison considers three questions central to the integration of
legal practice and legal education:

attorneys. John Owen Haley, The Spirit of Japanese Law 50 (1998). There is, however,
one crucial difference between the systems of lawyer training in Japan and Germany: in
Japan the number of candidates admitted to practical training is severely limited.
7 See Molly Cooke, David M. Irby, William Sullivan & Kenneth M. Ludmerer, American
Medical Education 100 Years after the Flexner Report, 2006 N. Engl. J. Med. 355: 1339.
8 For the Bologna program and German legal education generally, see Der Bologna-
Prozess an den Juristischen Fakultäten (G. Fischer & T. Wünsch, eds., 2006). For an-
other view of current developments in the same three systems, see Martin Kellner, Legal
Education in Japan, Germany, and the United States: Recent Developments and Future
Perspectives, 12 Zeitschrift f ür Japanisches Recht 195 (2007).
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40 J.R. Maxeiner

1. Which type of legal professional is being trained?
2. Which skills should practical training teach?
3. Does practical training require apprentice practice?

It must eschew consideration of other questions, as well as detailed con-
sideration of these three. 9

4.2 Three Questions About Practical Training

4.2.1 Which Kind of Legal Professional is Being Trained?

Fundamental to integrating theory and practice in legal education is de-
ciding which kind of legal professional is to be trained. The answer to this
question in”uences or even determines what constitutes practical training
and who should control it.

It is not a question that we think about often in the United States, where
we train all students to be lawyers and by tradition our students are not
judges until they have been lawyers for years. In Germany one thinks about
it more, since in Germany all students are trained to qualify as judges, even
if most become lawyers. The situation in Japan has been similar to that in
Germany, but in Japan there is great demand for more lawyers.

All three systems of legal education share the attribute that their end
product is a single type of jurist, potentially suitable for all applications,
although trained principally for one. The German language even has a term
for it: Einheitsjurist or •unitary jurist.Ž 10 None of these systems produces
different classes of legal professionals, say judges, lawyers, prosecutors and
so on. Nor do they produce lawyers specialized in particular areas such as
in criminal law, civil law, or intellectual property law, although the German
system does offer some possibilities for specialization in studies.

The choice of which type of jurist should be the focus of legal education
has importance beyond the pedagogic. It permeates legal life. In the United
States, where all persons who wish to become legal professionals, whether
as lawyers or as judges or otherwise, are trained as lawyers, the image of the
lawyer-advocate is the ideal-type of legal professional. In Germany, where
all persons who wish to become legal professionals, whether as lawyers or

9 Of particular interest are the political and social questions that accompany decisions
about practical training, e.g., regarding access to the bar and funding. In Germany,
trainees are paid for the period of practical training. In Japan, under the old system
that was the case, but now, they must pay for law school. In common law countries,
trainees pay for practical courses that precede apprenticeship •articlingŽ where they are
paid. Similarly of great interest is how practical training requirements can be used to
restrict access to the bar.
10 See Annette Keilmann, The Einheitsjurist: A German Phenomenon, 7 German L.J.
293 (2006).
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4 Integrating Practical Training and Professional Legal Education 41

as judges or otherwise, are trained as judges; the image of the judge is the
ideal-type of legal professional.11

A unitary approach is not, however, essential to legal education. While
the German system has long educated all jurists to be judges, the old com-
munist East German system provided not only separate practical training,
but also separate university training for lawyers, judges, prosecutors and
government lawyers.12 Until 1947 the Japanese system trained lawyers sep-
arately from prosecutors and judges.13

Medical education in the United States, which the Carnegie Foundation
Report holds up as the model for integrating theory and practice, provides
highly specialized training. While all American physicians have four years
of medical school education in common, they have separate periods of •res-
idency,Ž i.e., practical training, of three or more years, in more than thirty
different career paths, where they train to become surgeons, oncologists,
gynecologists, and so forth.

4.2.2 The Dilemma of Practical Training: On Which Skills
Should It Focus?

Emphasis on practical training gives rise to a dilemma: the more practi-
cal training becomes, the less general application it has. While every legal
position requires practical skills, those skills are not always the same. Prac-
tical training that is useful for one trainee may be useless for another, who
pursues a different career path.

American medical education deals with this dilemma by providing more
than thirty different courses of practical training. Since these paths are
very long„three to seven years„and follow four years of medical school,
integral to their success are the perception of participants and the reality
that jobs at the end are practically guaranteed.

Unless legal education is able to provide similar guarantees, it should
be short in duration and general in scope. Training of short duration mini-
mizes the opportunity costs of the trainees; training that is general in scope

11 See Thomas Raiser,Reform der Juristenausbildung—Förderung von Beratungs- und
Gestaltungsaufgaben als Ziel der Juristenausbildung, 2001 Zeitschrift f ür Rechtspoli-
tik 418, 422 (observing that German judges are seen to stand above the parties, to be
neutral, to not work for money, but sel”essly for truth and justice, while attorneys have
a more complicated role that requires that they both work in their clients• interests and
yet also for justice).
12 Daniel J. Meador, Impressions of Law in East Germany: Legal Education and Legal
Systems in the German Democratic Republic (1987).
13 Maxeiner, The New Japanese Law Schools, supra note 5, at 315 n. 48.
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5 Internationalizing the American Law School Curriculum 93

interaction; they can range from migration, to communicable diseases, to
trade barriers, to corruption, to access to education, food and economic op-
portunity. Actors meeting those challenges are no longer just governmental:
policy is now an integral part of the operation of a great constellation of non-
governmental actors, ranging from organizations formed to further speci“c
policy goals, to global religious organizations, to large multi-national corpo-
rations. DIA could focus on the major transnational policy actors affecting
and affected by law, actual current policy issues, the language and recog-
nized approaches to contemporary policy analysis and the methodologies
of implementation and monitoring of policy •as applied.Ž

Based on this focus on the policy actors, contemporary policy problems,
forms of policy analysis and methodologies of implementation of solutions
to problems with global effect, DIA could offer a course of study. The
principal aim of this course of study would be to provide students with
comprehensive and rigorous training suf“cient to enable them to function
effectively in international affairs, from the conceptualization and formula-
tion of policy to its implementation and monitoring.

The DIA approach presents issues of separation, as in the case of
accreditation. The establishment of a department of international affairs
within a law school has certain implications for accreditation, but none
for certi“cation or licensure. Accreditation may be obtained through
a professional organization„the Association of Professional Schools of
International Affairs (•APDIAŽ). APDIA •comprises 29 member schools
in the United States, Asia and Europe dedicated to the improvement
of professional education in international affairs and the advancement
thereby of international understanding, prosperity, peace, and security.
APDIA members work to promote excellence in professional, international
affairs education worldwide by sharing information and ideas among
member schools and with other higher education institutions, the
international affairs community, and the general public.Ž 175 Membership
in APDIA need not be required for the DIA to commence operation, but is
highly desirable that this should be the ultimate goal.

Membership in APDIA requires conformity to a number of require-
ments.176 These criteria can be demonstrated in a variety of ways. 177 In
addition, the law school would have to be sensitive to accreditation issues

175 For information on APDIA, see their website at http://www.apDIA.org/apDIA/
index.php
176 These include the following: (a) an educational program of high academic qual-
ity; (b) a substantial and demonstrated commitment to the study of international af-
fairs; (c) a basic commitment to graduate professional training; and (d) signi“cant
autonomy within a major university, e.g., as one would expect to “nd with a law
school or graduate business school. See APDIA membership quali“cations available at
http://www.apDIA.org/apDIA/membership/membership.php (accessed on or before Mar.
30, 2008).
177 The APDIA describes these as follows:
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94 L.C. Backer

under ABA178 and AALS179 rules. These would require a showing that the
additional programs would not substantially detract from the traditional
J.D. program.

ii. Formalizing the DIA: Vision and Mission Statements: Mission and
vision statements can provide a useful method for the articulation of well
tailored objectives for a DIA meant to be centered on law. Though usually
largely general, they can provide the boundaries for the implementation of
any program. These statements may be a critical means of keeping the law
school effectively tied to the development of any DIA.

A vision statement ought to provide a general framework within which
a law related program of international affairs could be constructed and
against which such a program could be measured.180 The mission state-
ment ought to provide the department with the opportunity to focus its

The existence of these quali“cations may be demonstrated by the following: (a)
signi“cant programs of research and publications in international affairs; (b) an
integrated curriculum comprised of courses for the most part, if not exclusively,
developed and located in the professional international affairs school; (c) an inte-
grated curriculum which combines professional training, the study of geograph-
ical regions, and the analytical tools of specialized disciplines; (d) a record of
educating graduates for and in cooperation with distinctive clienteles, including
international affairs agencies, international business and “nancial corporations,
international organizations, and the communications and academic professions;
(e) a substantial, if not exclusive, commitment to professionally oriented grad-
uate education; (f) a faculty for the most part integral to or designated for the
professional school; (g) a relationship to the parent university characterized by
substantial autonomy as is usual to a professional school within higher education;
(h) programs abroad, including exchange and af“liation arrangements.

See APDIA Membership Quali“cations, available at http://www.apDIA.org/apDIA/
membership/membership.php (accessed on or before Mar. 30, 2008).
178 On law school accreditation, see, e.g., The Princeton Review, What You Should Know
About Law School Accreditation, available at http://www.princetonreview.com/law/
research/ar-ticles/“nd/accreditation.asp (last accessed Aug. 12, 2007). It is possible that
separation may detract from accreditation since it might be viewed as drawing resources
away from law teaching in a manner to goes against the policies of the accreditation
standards.
179 On the rules of the Association of American Law Schools, see American Associ-
ation of Law Schools, Bylaws and Executive Regulations Pertaining to the Require-
ments of Membership (Aug. 2005), available at http://www.aals.org/about handbook
requirements.php (last accessed Aug. 30, 2007).

180 A vision statement for a department of international affairs intimately tied to a law
school should include a reference to its focus (for example, to be a leading institution
for de“ning and strengthening the “eld of international affairs (IA) in the academic
community worldwide). It should describe the going forward basis of its connection
with programs of traditional legal education (for example, provide the foundation for the
implementation of DIA•s unique mission). It could also point to the general nature of the
connection between international affairs and law in the planned courses of study (for
example, to be known for conducting boundary-pushing, multi- and inter-disciplinary
research focused on the integration of the key constructs of international or cross border
affairs„key public and private institutional actors developing, advocating, implementing
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5 Internationalizing the American Law School Curriculum 95

objectives.181 It should memorialize a commitment to the teaching of in-
ternational and transnational legal issues by indicating the nature of its
commitment to the training of students 182 and should indicate the nature of
the department•s focus on research and service.183 The mission statement
might also indicate the sort of training the department will impart. 184 In ad-
dition, it might be worth considering the ways in which the DIA could lever-
age the particular strengths of the law school to which it is af“liated. These
might include strengths in local or regional law, faculty or programmatic
strengths in interdisciplinary collaboration, policy, analysis, or collabora-
tions across the university, a particular emphasis on collaborative learning
and especially learning through the use of on-line and in-class technologies
as well as cutting-edge pedagogies such as problem-based learning models
of teaching and learning, or facility in the use of information technology
to increase accessibility to the curricula through programs of sharing alone
and in partnership with other related academic enterprises.

In considering the mission or vision statements, there should be a sig-
ni“cant consideration of the ways the department could be built as an
organization that insists on respect for individual and intellectual diversity
that de“nes the interdisciplinary vision demands from the faculty, staff, and
students. The process of developing either a mission or vision statement
could also serve as the point in the planning and implementation process
in which the organizers can think through how the department could be
used to create a broad-based set of curricula that shares a commitment to
the global perspectives of education, especially to the extent they might
draw on existing strengths and curricular elements already in place in the
institution. The importance of additional programs„such as conferences,

and monitoring policy„that crosses disciplinary boundaries and links theory with appli-
cation).
181 For example, it might provide that the department will serve as the academic unit
where the knowledge derived from the substantive “elds of study at a research university
is cast into policy terms, transformed into rules, and applied by institutional and other
actors into action that directly affect the lives of people and institutions.
182 For example, a mission statement might provide that the department is committed
to prepare individuals for positions of leadership in organizations that will bring global
solutions to global problems.
183 For example, the mission statement might suggest generally the ways in which de-
partment will seek to improve the lives of people through high quality teaching and
learning, internationally recognized research and outreach, and associations with leading
IA global institutions.
184 The mission statement, for example, can state that DIA degree holders will be pre-
pared to become highly effective participants in the formulation, analysis, advocacy,
implementation and monitoring of policy in governmental or private organizations. DIA
will offer a rigorous program of professional education founded on a multi-disciplinary
approach to the training of its students. And the DIA will train students in the application
of theory and substantive analysis to practical issues in international affairs.
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98 L.C. Backer

The development of concentrations also poses risks for law af“liated
programs. Programs leading to their own degrees may well take on a life
of their own. Moreover, interdisciplinary studies programs have a way of
moving toward one or another of their component parts. If the focus is to
privilege law, then it becomes critical to structure programs so that the
emphasis on the legal aspects of the matters studied remains clear. But this
may be dif“cult to the extent that the DIA program becomes autonomous,
or more closely af“liated to other schools or “elds of study. The great danger
of segregation, even in an association context, such as that contemplated
with a DIA model, is to avoid the likelihood of separation. It may be dif“cult
to avoid the metamorphosis of such department from a law-based program
to just another graduate program in the social sciences. As the authors of
Educating Lawyers noted with some alarm, the pull of the university model
is very strong.190 The institutional structure of DIA programs may well pose
the most signi“cant threat to its own project of building international and
transnational capacity for legal education.

5.4 Globalization of Education Models and the Principles
of Educating Lawyers

Educating Lawyers had added a new and important wrinkle to the evalu-
ation of the suitability of the forms used to integrate a global law element
in American legal education. So too does the move toward the interna-
tionalization of the curriculum. Like the philosophy underlying Educating
Lawyers, the normative basis supporting curricular internationalization is
meant to serve the bar as a principal stakeholder in the industry producing
lawyers and judges. Both also suggest the underlying dif“culties of satis-
fying stakeholders in a multi-stakeholder industry in which institutional
dynamics tend to favor one stakeholder class over others. That complexity
might perhaps explain why the Carnegie Foundation appears as oblivious
to the problem of curricular internationalization as those who have been
working on internationalization have been to the important issues raised in
Educating Lawyers.

Of course, not every law school is oblivious to the need to fold into its in-
ternationalization pedagogy the doctrinal-professional-ethical pedagogical
standard of Educating Lawyers. The rhetoric of change usually includes
some reference to the international curriculum. Georgetown•s Global Prac-
tice Exercise is meant to •introduce students to the process of tackling
real-world legal problems that transcend national boundaries.Ž 191

190 Educating Lawyers, supra note 14, at 4, and discussion, supra notes 165…174.
191 See Georgetown University Law Center, Courses Offered Both Semesters, Global
Practice Exercise, available at http://www.law.georgetown.edu/ctls/courses/both.html
#GlobalPracticeE-xercise (last accessed Feb. 19, 2008).
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5 Internationalizing the American Law School Curriculum 99

5.4.1 Should Internationalization Be Sensitive
to the Principles of Educating Lawyers?

The argument presented here has taken it as given that there ought to be
some integration between the domestic and international programs of study
developed in law schools. For that reason alone it appears that to the extent
that Educating Lawyers represents an important change in the pedagogy
of legal education in its domestic law aspects, those changes ought to carry
over to the issue of curricular internationalization as well. Still, this is a
presumption worth considering a little further.

Consider the possibility that Educating Lawyers has nothing to do with
the internationalization of the American law school curriculum. This argu-
ment can take several forms: First, there is a substantial difference between
domestic and international law courses. Second, law schools have little
capacity for teaching the practical and ethical aspects of law not tied to
jurisdictions of licensure and practice. Third, the traditional pedagogy that
forms part of the internationalizing curriculum itself rejects the Educating
Lawyers approach. Fourth, the object of internationalization is not really
to teach law in the same way as domestic law is taught. Fifth, the thrust of
legal harmonization efforts renders Educating Lawyers substantially irrel-
evant.

First, the argument that there is a substantial difference between do-
mestic and international law courses, though strong on its surface, is ulti-
mately unsatisfying. It might be possible to suggest that domestic law and
foreign or international law are substantially different in force, effect and
consequence.192 What applies to the teaching of domestic law might thus be
irrelevant to the teaching of non-domestic regulatory regimes. This might
be especially true since states rarely, if ever, test to international or foreign
law. Since the practical and ethical element is more closely tied to those
courses with respect to which there is an expectation of knowledge of such
a framework (as in those areas tested to the bar), non-domestic courses
need not address these issues. One could argue, for example, that forc-
ing the teaching of non-domestic courses in an •AmericanŽ context would
denature that law and distort its transmission to the point that the thing
taught bears no essential relation to its nominal origins. Comparative law
scholars have sometimes taken something like this position with respect to

192 But this confuses arguments with respect to “eld of legal study versus the methodol-
ogy appropriate to that of that study. For an argument with respect to the distinctiveness
of international litigation (but not necessarily to the need to teach it differently), see,
e.g., Samuel P. Baumgartner,Is Transnational Litigation Different?, 25 U. Pa. J. Intl.
Econ. L. 1297 (2004).
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100 L.C. Backer

legal transplantations and interpretation. 193 Others have suggested a more
positive perspective.194

Many legal problems are conceptually the same wherever they arise. Jurists con-
front the same problem, for example, whenever a legal system protects private
property, but allows the owner•s rights to yield in cases of necessity. . . .We want
our property law to protect owners but also people in urgent need. . . .Reconciling
these norms is dif“cult, and solutions are often imperfect. But the problems are
the same wherever they are encountered.195

This is a point strongly echoed in Educating Lawyers. A principal object
of the pedagogical discussion was to drive home the point that teaching, to
be effective, may require something more than what the traditional aca-
demic pedagogy requires. Transmission is a critical component of educa-
tion. A signature pedagogy is thus both critical to any successful method-
ology and to the socialization process involved in the transmission of do-
mestic and other law. 196 There is little reason to suggest merely because
international training is different from domestic law training that this allows
for a different socialization process. In any case, much of what passes for
non-domestic law is hardly that. With the exception of foreign law, much
of what passes for international and transnational law is actually domestic
law, at least in the sense that it is incorporated into the American legal
landscape in one way or another. There is nothing foreign or magical about
the law of treaties, the law of human rights and humanitarian law, or cus-
tomary international law. There are precise relationships between domestic
law and these instruments or regulatory mechanisms, but there is hardly a
cultural barrier cutting them off from domestic law.

Second, that law schools have little capacity for teaching the practical
and ethical aspects of law not tied to jurisdictions of licensure and prac-
tice, while true enough in many cases, is irrelevant to the issue of the
method of instruction and the value of that instructional methodology for
students. This is particularly true with respect to foreign and comparative
law. American law schools, for example, are not equipped to train students
for the practice of the law of the European Union. The civil law method, or
Shari•a, requires a precisely acquired expertise that may be dif“cult to pick
up. This point touches most strongly on the practical education portion
of Educating Lawyers. Without a connection to the licensing jurisdiction,
it may be dif“cult to adequately incorporate the practice element. This

193 See, e.g., William Ewald, Comparative Jurisprudence (I): What Was It Like to Try a
Rat?, 143 U. Pa. L. Rev. 1889, 1896 (1995); Pierre Legrand, On the Singularity of Law,
47 Harv. Intl. L. J. 517, 522…525 (2006).
194 See, e.g., Alan Watson, Legal Transplants: An Approach to Comparative Law (2nd ed.
1993) (1974).
195 James Gordley, Comparative Legal Research: Its Function in the Development of
Harmonized Law, 43 Am. J. Comp. L. 555, 560 (1995).
196 Educating Lawyers, supra, note 14, at 4.
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5 Internationalizing the American Law School Curriculum 103

like this: American law schools are constructed to do only one thing well„
to train law students in the study and practice of the law which they might
actually practice under license from the relevant licensing agency. Legal
education must re”ect the connection between doctrine and practice. No
such connection exists between non-domestic law and practice. Yet this
argument fails for a couple of reasons. First, there is nothing exotic about
much of what passes for non-domestic law. International substantive law
incorporated into law in this country is domestic law. 202 International (or
transnational) arbitration systems are also domestic law in the sense that
such systems are available to American clients and may be enforced in
American courts. 203 Although they do have a logic and a social context of
their own, that context is domestic in the sense that it is also part of the
arsenal of an American lawyer•s tools. What the argument reduces itself to,
at best, is its comparative and foreign law components„the law of foreign
states has a culture and logic of its own that ought to be respected if it is
to be transmitted appropriately. 204 While it is true enough that American
law schools are ill-equipped to teach the law of any foreign state, they are
as capable as anyone else to teach the law of supra-national and interna-
tional organizations. Indeed, to the extent that American lawyers already
practice before agencies and institutions of such organizations, American
law faculty already have a responsibility to train their students to work in
those arenas. Indeed, as part of the local practice, transnational lawyer-
ing is local lawyering. International arbitration, the regulatory aspects of
supra-national organizations, cross border contracts, “nancial transactions,
or litigation, the rights of parties under bilateral investment treaties and the
like all suggest the same sort of training imperatives as the law of domestic
property that served as the basis of Educating Lawyers.

Fifth, the fact that legal harmonization in other parts of the globe might
work against the suggested pedagogy developed inEducating Lawyers does
not render it substantially irrelevant to efforts to incorporate non-domestic
law into courses at American Law schools. Among the most interesting ar-
guments that might be raised against the need to integrate the insights of
Educating Lawyers into efforts to incorporate non-domestic law in Amer-
ican law schools is its value in the global market for competence. Just as
domestic law-based American legal education is necessarily tied to state
bar examinations, so non-domestic law must be tied to international stan-
dardization for degree recognition. Among the most important movements
toward the harmonization of degree requirements has been the Bologna

202 This includes everything from the Foreign Tort Claims Act, 28 U.S.C. §1346 (2000),
to the United Nations Convention for the International Sale of goods. See infra note 208.
203 See infra, note 207.
204 For the argument from the comparative law perspective, see Vivian G. Curran, Cul-
tural Immersion, Difference and Categories in U.S. Comparative Law, 46 Am. J. Comp.
L. 43, 71…73 (1998).
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process instituted through the European Union. 205 That effort is not so
much concerned with practice or ethics. It is much more focused on doc-
trine and a necessary aggregation of like content courses for mutual recog-
nition of degrees.206 On the other hand, harmonization for the purpose
of degree recognition does not necessarily suggest inconsistency with the
pedagogical thrust of Educating Lawyers. While it might suggest a need to
devote greater resources to meet the requirements of both, there is nothing
in current harmonization efforts that suggests a hostility to practice and
ethics.

It appears, then, that a number of arguments against the application of
Educating Lawyers are not particularly preclusive. What they suggest is
that non-domestic law has traditionally been taught differently, that it re-
quires a particular expertise, that its value maximization for students (and
institutions) may be judged by standards that ignore the focus of Educating
Layers, and that it is different from domestic law. But none of these objec-
tions are necessarily fatal to the introduction of the integrative pedagogy
of Educating Lawyers. Still, the arguments do have a certain underlying
power that it would be foolish to ignore. At a minimum, these arguments
suggest that the integrative approach might be applied differently to the
non-domestic law parts of the curriculum. That portion of the curriculum
is not as deeply tied as others to the core areas of practice and licensure
examination in American jurisdictions. Also, the methodologies of practice
and ethics may differ from those applicable to domestic law. For example,
lawyering domestic disputes or counseling on domestic matters requires a
knowledge base and a set of ethics and risk matrices that would be quite
different in the context of a cross-border matter or one involving supra na-
tional dispute resolution systems 207 or substantive law.208 Lastly, expertise
in the practical aspects of non-domestic law may require the retention of
personnel from other jurisdictions to an extent that may be beyond the
means of many law schools.

205 See Laurel Terry, The Bologna Process and Its Implications for U.S. Legal Educa-
tion, 57(2) J. Legal Educ. 237 (2007).
206 See Id.
207 An example might be arbitration under a foreign based arbitration system or ICSID.
•ICSID is an autonomous international institution established under the Convention on
the Settlement of Investment Disputes between States and Nationals of Other States with
over one hundred and forty member States.Ž International Centre for Settlement of In-
vestment Disputes, available at http://icsid.worldbank.org/ICSID/Index.jsp (last accessed
Feb. 14, 2008).
208 The most commonly encountered example might be contracts subject to the United
Nations Convention for the International Sale of Goods (CISG). United Nations Conven-
tion on Contracts for the International Sale of Goods, Vienna, 11 April 1980, S.Treaty
Document Number 98…99 (1984), UN Document Number A/CONF 97/19, 1489 UNTS 3,
available at http://www.uncitral.org/uncitral/en/uncitral texts/sale goods/1980CISG.html
(last accessed Feb. 12, 2008).
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5 Internationalizing the American Law School Curriculum 105

Moreover, aspects of international legal education may not need the
academy to the extent that might commonly be supposed. There are any
number of non-law school academic programs rising to meet these needs,
targeted to serve the needs of global civil society. For example, Street-
law, Inc.:209

has formed partnerships with local educators, legal practitioners and human rights
organizations to design programs, curricula and training that will enable them
to conduct their own programs. Our international partners have bene“ted from
Street Law•s existing curricula in law, human rights, democracy, crime preven-
tion and con”ict resolution. Through its philosophy and programs, Street Law
embraces entire communities around the world as classrooms for effective citi-
zenship.210

These programs represents hybrids of sorts„where outside organiza-
tions work to put together a framework of doctrine-practice-ethics targeted
to the needs of particular sets of stakeholder. For this purpose the law
school plays a role, but is hardly central to the efforts. Law schools have
not always played the central role that they do today in the education of
lawyers, and it may not always be necessary that they do so. To the extent
that important stakeholders “nd the internal logic of law schools within
their university academic setting increasingly incompatible with their own
needs, the probability rises that alternatives will emerge.

5.4.2 Suggestions for Integration

For all of the dif“culties, then, there is a certain logic to seeking an in-
tegration of internationalization models within the conceptual framework
of Educating Lawyers. At one end, one might embrace this approach be-
cause the authors of Educating Lawyers are right. At the other end of
the spectrum, one can reject the validity of the arguments but concede
its power with a large stakeholder group„the bar (and through them the
accrediting agencies). One approach would seek to integrate international
and foreign law into the curriculum for the bene“ts of integration in and of
themselves. The other would seek at least the forms of integration neces-
sary to satisfy powerful constituencies. Either way, it might well make sense

209 •Street Law is practical, participatory education about law, democracy, and human
rights. A unique blend of content and methodology, Street Law uses techniques that pro-
mote cooperative learning, critical thinking, and the ability to participate in a democratic
society. For 30 years, Street Law, Inc.•s programs and curricula have promoted knowl-
edge of legal rights and responsibilities, engagement in the democratic process, and belief
in the rule of law, among both youth and adults.Ž Streelaw, Inc., Who Are We?, available
at http://www.streetlaw.org/conte-nt.asp?ContentId =130 (last accessed Feb. 17, 2008).
210 Streetlaw, Inc., International Programs, available at http://www.streetlaw.org/world.
html (last accessed Feb. 17, 2008).
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5 Internationalizing the American Law School Curriculum 109

legal education, especially where it concerns an expansion of legal training
beyond the con“nes for which traditional law schools were created.

Still, the DIA model ought to raise serious concerns. Among the most
serious are •as appliedŽ criticisms. For example, construction of such pro-
grams can serve more as monument building than as something useful •on
the ground.Ž The DIA model is most useful for large multipurpose research
institutions that are seeking to add to their collection of offerings. That
sort of environment increases the risk that programs will remain more im-
pressive on paper than in reality. They may become a vehicle for churning
students. It is possible, for example, for administrators to see in such a pro-
gram a means of increasing student residence at the university by recruiting
law students (and perhaps others) to an additional program requiring the
payment of additional fees. The value, of course, is in the collection of an
additional degree. But it might have been possible to integrate the programs
into existing institutional contexts rather than to separate out its elements.
This is especially problematical where the bulk of courses for a DIA is drawn
from a series of •cross listedŽ offerings. In such a case, there is very little
value added for students, but a greater administrative value added. I am not
sure how easy it may be for administrators to avoid this temptation.

Moreover, at a personal level, the DIA serves as little more than a vehicle
for empire building by deans and others eager to control larger budgets and
more personnel without directly affecting the operation of the law school
as such. Connectivity could be sacri“ced to institutional imperatives that
might draw the DIA away from, rather than closer to, the law school. In
large research universities, the creation of entities such as a DIA may sub-
ject them to the realities of department politics in a way that has unin-
tended but very real consequences. That additional funding can be quite
valuable at the margin if the number of new faculty and new offerings can
be kept to a minimum through the system of cross listings. It can also serve
as another means of rewarding or punishing personnel. But the same sorts
of temptations face participating faculty. Institutional discipline, and an eye
on remaining true to the institutional vision, is always a dif“cult task. In
creating a new enterprise, that task grows more dif“cult.

Equally important are a number of connectivity issues. The further iso-
lated the internationalization efforts become from the traditional structures
and pedagogy of the law school, the less likely such a program will have
an in”uence on legal education. This is not an approach to integration. It
serves principally as an escape from the legal academy, but escape here
leaves legal education substantially untouched. Thus, the very success of
the DIA will be the basis for its failure in changing legal education except
perhaps at the margin. Such programs run a real risk of relating to law in
name only„and becoming just another graduate department populating
large research universities. Unmoored to traditional programs, DIA pro-
grams might become either orphans (and ultimately abandoned) or become
merged with international studies or other graduate departments where
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110 L.C. Backer

they might better belong. To the extent that DIA is operated independently
of the law school (other than at the administrative level) DIA runs the risk
of losing core law school support.

In a sense then, the isolation that provides the key bene“t to DIA, also
poses its greatest sets of risk. At its most independent, DIA can easily
become unmoored from the American law school. It becomes something
else„perhaps an institution with greater af“nity to its European counter-
parts than to its American roots. Isolating international, comparative and
foreign law faculty, separating and isolating international, foreign and com-
parative law programs tends to reduce rather than to increase the visibility
and availability of these aspects of legal training to the average student.
It also draws faculty into ever tighter “eld-bound groups, reducing inter-
“eld communication among law faculty. The “eld becomes independent of
the law school experience„something as different as the business school.
Lastly, DIA could lose touch with the essential teaching mission of the law
school„the training of lawyers. The more closely that DIA comes to re-
semble traditional graduate programs, the less useful it might appear to a
professional school. In addition, there are “ne graduate programs in the
“elds of international affairs that do much of what DIA attempts, perhaps
more successfully so.

It should be remembered that a DIA model is expensive. It draws a
tremendous amount of resources. It may be beyond the capacity of all but
the largest institutions. The institutional resources necessary to ensure that
a DIA remains tethered to the law school are probably large„in terms of
labor resources and attention to changes in their respective evolution. To
that extent, at least, the DIA model can serve only a very limited role in the
incorporation of transnational elements into legal education. A DIA should
not be undertaken lightly, and might well have to be supervised heavily. At
its core, DIA may be hopelessly incompatible with the form or substance,
and certainly inimical to the insights, of Educating Lawyers.

5.5 Conclusion, on the Value of Crossing
These Parallel Tracks

Resources and capacity, then, should serve as the foundation for the dis-
cussion of the incorporation of foreign and international law into the law
school curriculum. The additional focus on practice and ethics in Educat-
ing Lawyers tends to raise the costs of providing a high level of instruc-
tion. Two consequences are likely. The “rst is that law schools will have to
scale back. That scaling back will more likely occur at the less wealthy and
less well-known institutions. This will exacerbate the rising •class systemŽ
among American law schools. Thus, it may come to pass that the ability to
afford the sort of incorporation of non-domestic law in the context of the
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6 Resolving Multicultural Legal Cases 125

The Board•s suggestion caused Hamid to be heard separately from his
ex-wife in a special session of the court. Meryem was heard in the morn-
ing without Hamid knowing this. When he came to court, his lawyer told
him of the hearing that morning. He became angry, saying it wasn•t fair
because he did not get the same opportunities as his ex-wife. He felt that
all his actions were always viewed in an unfavorable light and that Meryem
constantly got the bene“t of the doubt. In his interview with me Hamid
complained that the judge viewed him in the context of unfair stereotypes,
making it very dif“cult for him to present himself favorably. The only way
that he thought he could have countered the false image painted by his
wife would have been to confront her directly with the absurdity of her
accusations. In Hamid•s view, which seems to have been colored by his
culture, it is essential to deal face to face when discussing important issues.
With paperwork you cannot really get to the truth; •paper can lie•. When
persons lie or are dishonest in person, however, everybody notices. It is
common sense in Turkey that you need personal contact in order to gain
trust and to be able to assess untrustworthiness. Business contracts are
seldom executed in Turkey without “rst having a number of conversations
and several social meetings. In other words: not being able to attend the
session with his ex-wife was a violation of Hamid•s cultural standards. This
however, went unnoticed by all legal professionals.

The judge said in the interview she took the decision to hear both parties
in separate sessions, because the Board advised her to do so. The judge
thought that it would be better to •stay on the safe sideŽ of a possible out-
break of violence, and besides that •it would be much better in this case to
let each party speak in complete freedom, and without interference.Ž

Is having separate sessions legally allowed? Dutch law states in article 19
of the Civil Code of Procedure that •parties must each have the opportunity
to bring their arguments forward and to comment on the points of view and
documents of the opposing party that have come to the knowledge of the
judgeŽ.23 Article 6 of the European Convention on Human Rights requires
that there be a •fair hearing.Ž This normally requires that •everyone who is
a party to . . . proceedings shall have a reasonable opportunity of presenting
his case to the Court under conditions which do not place him at substan-
tial disadvantage vis-à-vis his opponent.Ž24 Standard interpretation of the
principle of a fair hearing is further that •[t]he right to an adversarial trial

23 In full: De rechter stelt partijen over en weer in de gelegenheid hun standpunten naar
voren te brengen en toe te lichten en zich uit te laten over elkaars standpunten en over
alle bescheiden en andere gegevens die in de procedure ter kennis van de rechter zijn
gebracht, een en ander tenzij uit de wet anders voortvloeit. Bij zijn beslissing baseert
de rechter zijn oordeel, ten nadele van een der partijen, niet op bescheiden of andere
gegevens waarover die partij zich niet voldoende heeft kunnen uitlaten.
24 Kaufman v. Belgium, 50 D.R. 98 (1986).
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126 W.M. van Rossum

means the opportunity for the parties to have knowledge of and comment
on the observations “led or evidence adduced by the other party.Ž 25

It is clear that the standard interpretation of article 6 leaves some room
for discussion. Was Hamid put at a •substantial disadvantageŽ vis-a-vis
Meryem? Is his being able to comment later that day on •what the judge
said his former wife said earlier that morningŽ, suf“ciently adversarial? We
don•t know, but probably there was no violation. Even if we know that it is
common (and scienti“c) sense that communication consists for the most
part of non-verbal signs. This is why courtroom hearings are required. A
courtroom hearing seems even more important when it is necessary, as in
this case, critically to examine the worth or value of statements. To see and
interpret how parties react to each other•s statements may be invaluable for
getting to the heart of the matter. Judges should at least keep this in mind
when deciding on issues such as who must be present in court when others
are heard. This, however, is not the most important conclusion.

The more important implication in this case is that legal professionals
did not discuss the issue in the light of article 6. The issue of a fair hearing
was never even raised.

Hamid•s lawyer observed in the formal arguments before the court:

It seems to me that the court believes the story of the mother: That my client is
a brute and very dangerous. Now if that were so, then the court would have been
right by have planned separate sessions. If not, we need wisdom, wisdom with the
court. Because if the court takes decisions based only on the fear that violence
might happen, we are far from justice. And let me be clear: There is hardly any
evidence of a violent attitude on the part of my client. I must therefore conclude
that I see fear with the court. And fear is a bad legal advisor.

The lawyer in the interview:

This court really felt threatened by my arguments. The judge defended her de-
cision for separate sessions “ercely. She argued that •this court has no fear, but
what should we do when we get a telephone call advising. . .? Well, then we take the
measures we think are necessary. But this does not mean this has consequences
for our “nal decision!Ž

Neither the lawyer nor the judge argued on the basis of formal legal
rules and neither referred to the principle of a fair hearing. The arguments
concentrated on the right interpretation of the behavior of Hamid and the
plausibility of the accusations made by Meryem. Perhaps mentioning the
•fair trialŽ principle was regarded as a heavy weapon, not to be used lightly.
Dutch legal culture is one of pragmatic arguments and compromise, always
seeking the middle ground.26

Had the legal professionals in Hamid•s case taken a re”ective, articulated
and explicit or in other words neo-modern attitude towards the issue, the

25 See also Ruiz-Mateos v. Spain, 16 ECrtHR 505 (1993).
26 Fred J. Bruinsma, Dutch Law in Action. Nijmegen: Ars Aequi Libri, (2003).
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6 Resolving Multicultural Legal Cases 127

culture clash would have become more visible: A clash between the pref-
erence for orality in face-to-face contact in Turkish culture and the dom-
inance of the written word in Dutch legal culture. Thus a clash between
Hamid•s Turkish culturally fueled notion of the principle of a fair hearing
versus the standard interpretation that it is suf“cient when you have the
opportunity to •comment on what the judge says your opponent saidŽ. The
consequence of this is that an important possibility for the •internation-
alization of lawŽ in the sense of •sellingŽ the value of a •fair trialŽ in the
Dutch legal system is left fallow. I think that it would have been much better
if more questions had been asked. Why did Meryem run away from home
without her children? If Hamid used violence at the time, why doesn•t any-
body know? Why did it take the divorce action from Hamid before she laid a
claim for custody? Why did Hamid threaten his wife in a letter? Why should
the court believe that he is not really a violent man? How does he relate his
•damaged honorŽ to what we in the Netherlands know about honor-related
violence? Again, all these questions would probably have complicated the
case enormously, but that is not suf“cient reason to evade them. Instead,
they would have provided the opportunity to discuss and make clear to
the parties how and why certain decisions were taken, and if and in what
sense their Turkish cultural background was playing a legally relevant role.
The •Janus faceŽ of neo-modern law means that lawyers and judges also be
advocates of the devil. Their decisions would be more effective in the long
run if they made their implicit arguments and preconceptions more visible.

6.4 Conclusion

Sally Merry has made the important observation that often •Human rights
activists have little resonance at the grass roots.Ž27 Merry has identi“ed
a gap between the •human rights activistsŽ, who are part of an academic,
international elite committed to the universality of human rights, and the
lawyers and other professionals working at the level of ordinary, daily prac-
tice, who must cope with the fragmentation and plural condition of law
among other rule systems, seeking justice in concrete instances.28 My re-
search con“rms this observation: Legal professionals in the daily practice
of local low-level courts do not automatically consider the requirements of
formal human rights. They should be encouraged to do so. Dif“cult ques-
tions about abduction, the Moroccan way of raising children, the relevancy
of being Turkish in relation to honor-related violence, and of being Turkish
in relation to what might constitute a fair hearing, deserve to be addressed.

27 Sally Engle Merry, Human Rights and Gender Violence: Translating International
Law into Local Justice, Chicago Series in Law and Society (2006) at 164.
28 Id.
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130 C.S. Kovacic-Fleischer

has upheld these laws, although not without dissent. Perhaps this trend will
continue. Perhaps the United States will look to the European Union, and
internationalization will have a role in softening United States resistance to
governmentally required or provided paid family bene“ts for workers. On
the other hand, that resistance is deeply entrenched.

One can see the competing values invoked by United States proponents
and opponents of laws that regulate the workplace by looking at Supreme
Court cases that strike down or uphold those laws. Since the Supreme
Court has the power to invalidate acts of Congress on the ground that
they violate the Constitution, 1 much social legislation in the United States
gets challenged in the Supreme Court. This discussion will describe the
dif“culty that the United States has had in passing social legislation by
viewing it through the eyes of the United States Supreme Court during
“ve different eras in the twentieth century: Laissez-faire economics and
wage and hour legislation, 1905…1941; President Franklin D. Roosevelt•s
•New DealŽ Social Security Act, 1935…1937; World War II and employment
legislation, 1940…1948; the Civil Rights and Women•s movements and em-
ployment legislation, 1963…1978; and, the Family and Medical Leave Act of
1993. This study will conclude with questions raised by viewing domestic
United States policy in the context of •internationalizationŽ as described
by the other chapters in this volume. This comparison guides the author•s
conclusions, which were in”uenced by this discussion.

7.1 Laissez-Faire Economics and Wage and Hour
Legislation, 1905–1941

In the early twentieth century when the United States Supreme Court was
striking down laws that regulate hours and wages of workers, at least some
European countries already had those laws in place. As the Supreme Court
began to change its view about such legislation, it gave an occasional glance
toward European laws. Before that change, however, the divergence in atti-
tudes about social legislation was illustrated by Lochner v. New York,2 one
of the early cases dealing with governmental regulation of working condi-
tions that reached the United States Supreme Court.

In Lochner the State of New York had passed a law preventing bakery
owners from requiring employees to work for more than 10 hours a day or
60 hours a week. It was enacted after studies had shown serious danger,
and more danger than in most occupations, to workers from long hours in
bakeries. A bakery owner in New York who had been indicted for having
violated New York•s law argued that it violated the Due Process clause of

1 See Marbury v. Madison, 5 U.S. 137 (1803).
2 Lochner v. New York, 198 U.S. 45 (1905).
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7 Maternity Leave Laws in the United States 131

the Fourteenth Amendment to the U.S. Constitution. That clause prohibits
states from depriving •any person of life, liberty, or property without due
process of law.Ž

Although the New York courts agreed with the state•s legislators that the
law was valid,3 the Supreme Court disagreed, having reviewed the case
because the bakery owners• challenge to the law was under the United
States Constitution. The Court said that a state•s police power to protect
its citizens was not unlimited. The Court, applying its •common under-
standingŽ of the workplace, asserted that •the trade of a baker has never
been regarded as an unhealthy one.Ž4 Perhaps re”ecting the •rugged indi-
vidualismŽ often associated with United States• policies, the Court invoked
•the right of the individual to his personal liberty interest,Ž 5 holding that an
employee had the freedom to contract with an employer to work as many
hours as he wanted to support his family. Almost as an aside, the Court
noted that, •Of course the liberty of contract relating to labor includes
both parties to it. The one has as much right to purchase as the other
to sell labor,Ž6 thus dispensing with the suggestion that workers, needing
jobs and having little leverage, require protection from employers. Again
emphasizing individuality, the Court said,

There is no contention that bakers as a class are not equal in intelligence and
capacity to men in other trades or manual occupations, or that they are not able
to assert their rights and care for themselves without the protecting arm of the
State, interfering with their independence of judgment and of action. 7

Justice Harlan, dissenting in Lochner viewed the case differently. In con-
trast to the Court•s view of the equal relationship between employee and
employer, he said,

It may be that the statute had its origin, in part, in the belief that employers and
employes [sic] in such establishments were not upon an equal footing, and that
the necessities of the latter often compelled them to submit to such exactions
as unduly taxed their strength. Be this as it may, the statute must be taken as
expressing the belief of the people of New York that, as a general rule, and in the
case of the average man, labor in excess of sixty hours during a week in such
establishments may endanger the health of those who thus labor. 8

He then asserted that the Court should not be •concerned with the wis-
dom or policy of legislationŽ 9 as long as the law had a substantial relation-
ship to a lawful purpose, in New York•s case, to protect health. His view

3 Id. at 57.
4 Id. at 59.
5 Id. at 56.
6 Id.
7 Id. at 57.
8 Id. at 69.
9 Id.
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did not prevail. Thus, in 1905, rugged individualism triumphed over state
protection.

State protection triumphed three years later, but only for women. Ore-
gon had passed a law that prohibited employers in a •mechanical estab-
lishment, or factory, or laundryŽ from employing women for more than
10 hours a day. The owner of a laundry was convicted of having violated
the law. He challenged its constitutionality in a case that reached the U.S
Supreme Court, Muller v. Oregon.10 The Court distinguished Lochner on
the ground that women were different from men, frail and in need of pro-
tection. The unanimous Court explained,

That woman•s physical structure and the performance of maternal functions place
her at a disadvantage in the struggle for subsistence is obvious. This is especially
true when the burdens of motherhood are upon her. Even when they are not,
by abundant testimony of the medical fraternity continuance for a long time on
her feet at work, repeating this from day to day, tends to injurious effects upon
the body, and as healthy mothers are essential to vigorous offspring, the physical
well-being of woman becomes an object of public interest and care in order to
preserve the strength and vigor of the race.

Still again, history discloses the fact that woman has always been dependent
upon man. He established his control at the outset by superior physical strength,
and this control in various forms, with diminishing intensity, has continued to the
present . . .Education was long denied her, and while now the doors of the school
room are opened and her opportunities for acquiring knowledge are great, yet even
with that and the consequent increase of capacity for business affairs it is still
true that in the struggle for subsistence she is not an equal competitor with her
brother. . . .. [S]he is properly placed in a class by herself, and legislation designed
for her protection may be sustained, even when like legislation is not necessary
for men and could not be sustained. . . .The limitations which this statute places
upon her contractual powers, upon her right to agree with her employer as to the
time she shall labor, are not imposed solely for her bene“t, but also largely for the
bene“t of all. 11

While initially hailed as a progressive decision allowing states to begin
to regulate sweatshop working conditions, it back“red on women, making
them less desirable and valuable employees because they could not work
as long as men could. In addition, the Court•s demeaning language justi“ed
the view that women were inferior workers.

Muller led to a debate that continues to the present, whether laws
that are written only for women can ever be advantageous to them, even
when those laws deal with conditions biologically and indisputably unique
to them, such as pregnancy and breastfeeding. The competing views in
the debate are known as •equal treatmentŽ versus •special treatmentŽ
or •equal opportunity.Ž Whether one chooses the •special treatmentŽ or
•equal opportunityŽ title at times dictates the outcome of the debate: •equal

10 Muller v. Oregon, 208 U.S. 412, 417 (1908).
11 Id. at 421…422.
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7 Maternity Leave Laws in the United States 143

Historians differ as to the effect of World War on women•s desire for work
outside the home. Some view it as a time when women indicated a distaste
for employment, illustrated by a popular, although mixed metaphor, that at
the end of the war could be heard •the thundering herds of women stam-
peding back to the nest.Ž60 Others refer to the famous poster of •Rosie the
RiveterŽ as ushering in a time when women realized that they were capable
of handling work outside the home and enjoying it. 61 Such debates may not
have been as pronounced in Europe as so many men had been lost during
the war.

7.4 The Civil Rights and Women’s Movements, Employment
Legislation, 1963–1978

Very little, if any, federal legislation aided women who wanted or needed
employment until the early 1960s. As a result of the Civil Rights and
Women•s movements, two important acts were passed. In 1963 Congress
passed the Equal Pay Act, which amended the Fair Labor Standards Act
to require employers to pay men and women the same rate for equal work
of similar skill, effort and working conditions. 62 One year later Congress
passed the Civil Rights Act of 1964, Title VII of which prohibited employers
from discriminating against workers because of their race, religion, sex,
national origin and color. 63 About a decade after Title VII was passed, the
Supreme Court ruled in two cases that discrimination against pregnant
women was not sex discrimination. Geduldig v. Aiello64 involved a consti-
tutional challenge to California•s disability insurance program that covered
all short term disabilities except pregnancy. The Court ruled that because
there were women in both classes of pregnant and nonpregnant people,
discrimination against pregnancy was not sex discrimination. General Elec-
tric Co. v. Gilbert,65 involved a Civil Rights Act of 1964 Title VII challenge
to an employer•s plan similar to California•s. The Court applied the same
reasoning and also noted that the company was paying more in bene“ts to
women than to men.

Congress, in response, amended Title VII with the Pregnancy Discrimi-
nation Act (PDA) of 1978, which provided:

60 See, e.g., EEOC v. Madison Community Unit School Dist., 818 F.2d 577, 582 (1982)
(quoting Congressman Goodell, 109 Cong. Rec. 9208 (1963)).
61 See, e.g., Borelli v. Brusseau, 16 Cal. Rptr. 2d 16, 24 (Poche, J., dissenting).
62 29 U.S.C. § 206(d).
63 42 U.S.C. §2000e,et seq.
64 Geduldig v. Aiello, 417 U.S. 484 (1974).
65 General Electric Co. v. Gilbert, 429 U.S. 125 (1976).
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146 C.S. Kovacic-Fleischer

CalFed did not resolve the equal treatment/equal opportunity debate.
It held only that states may provide pregnant women with extra bene“ts
for physical disabilities from their unique condition. It did not say that
those bene“ts must be provided if women are to achieve equality in the
workplace.

One can see the ghost ofLochner in the way courts have interpreted the
second clause of the PDA, the clause requiring pregnant women merely to
be •treated the same. . . .as other persons not so affected but similar in their
ability or inability to work.Ž The ghost of Lochner is particularly evident in
cases brought and lost by pregnant women because, as one court said, •em-
ployers can treat pregnant women as badly as they treat similarly affected
but nonpregnant employees.Ž75 Treating employees badly would not seem
to be good policy. It evokes visions of the sweatshops of the early 1900s.
Treating pregnant women badly also would not seem to be good policy.
Even treating employees well, but ignoring any possibility that pregnancy
and childbirth might create needs, such as time off and breastfeeding, that
do not occur with any other condition, disadvantages women. One can see
in these cases that while Lochner may have been overruled, its •rugged in-
dividualismŽ and its reluctance to have government interfere with employer
decisions still lingers.

7.5 The Family and Medical Leave Act of 1993

Although the FLSA, passed in 1938, imposed wage and hour af“rmative
obligations on employers and Title VII, passed in 1964, imposed prohibi-
tions, neither of those statutes required employers to provide maternity,
paternity or sick leaves, or health insurance. No statute required employ-
ers to accommodate just one group of employees. That changed in 1990.
Congress passed, and President George H.W. Bush signed, the Americans
with Disabilities Act (ADA). 76 The ADA requires employers to make af“r-
mative accommodations, even those that cost money, for disabled workers
so that they can work. The ghost of Lochner was not vanquished entirely
by the passage of the ADA, however. Two days after President George H.W.
Bush signed the ADA in June of 1990, he vetoed the Family and Medi-
cal Leave Act (FMLA). He vetoed it again two years later. It was not until

75 Troupe v. May Dep•t Stores Co., 20 F.3d 734, 738 (7th Cir.1994)(holding that a woman
suffering from morning sickness was “red for tardiness, not pregnancy); See also Can-
dace Saari Kovacic-Fleischer, Litigating Against Employment Penalties for Pregnancy,
Breastfeeding and Childcare, 44 Vill. L. Rev. 355 (1999)(describing and critiquing many
cases brought unsuccessfully under the PDA).
76 42 U.S.C. §12101,et seq.
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7 Maternity Leave Laws in the United States 147

after President Clinton was elected, that the FMLA was signed into law. 77

Perhaps the reason for President H.W. Bush•s differing treatment of the
two acts was that the ADA would enable those who are disabled to work
and therefore, it would be hoped, stay off welfare and pay taxes, while the
FMLA is about people on leave. Although those on leave are caring, without
pay, for babies and the sick and elderly, they are not •workingŽ for their
employer. The Calvinistic •work ethicŽ of the United States• early settlers
is an entrenched value as is the rugged individualist.

The FMLA was eventually enacted in 1993. It was the “rst act that Pres-
ident William Jefferson Clinton signed into law. It requires employers with
50 or more employees to provide up to 12 weeks of unpaid leave for the
birth or adoption of a child, or to care for oneself or close family members
with serious medical conditions. 78 These bene“ts may not seem like much
to people from European Union countries, or from many other countries
in the world, but as the history of social legislation in the United States
illustrates, these bene“ts were a big step in the American context.

The policies of the FMLA received support from a surprising corner, the
Supreme Court in an opinion written by the late Chief Justice Rehnquist,
who is usually viewed as having been a conservative Justice. In Nevada
Department of Human Resources v. Hibbs,79 Chief Justice Rehnquist, writ-
ing for the Court, held that one purpose of the FMLA was to remedy sex
discrimination caused by unequal family obligations. 80 Then he held that
•state practices [which] continue to reinforce the stereotype of women as
caregiversŽ such as denying men leaves comparable to those for women,
discriminate on the basis of sex.81 Finally he held that a statute that •simply
mandated gender equality in the administration of leave bene“ts . . .would
allow States to provide for no family leave at all. . . .such a policy would
exclude far more women than men from the workplace . . .Ž82 Thus he noted
that an equal treatment policy, depending on the policy, can have unequal
results. He did not need to address however, whether the FMLA can provide
•special treatmentŽ for women because that Act is written in gender neutral
terms, with the hope that it will encourage men to seek family leaves.

77 See Linda Hamilton Krieger, Forward – Backlash Against the ADA: Interdisciplinary
Perspectives and Implications for Social Justice Strategies, 21 Berkeley J. Emp. & La-
bor L. 1 (2000).
78 29 U.S.C. §2601,et. seq.
79 Nev. Dep•t of Human Res. v. Hibbs, 538 U.S. 721 (2003).
80 Id. at 729
81 Id. at 738.
82 Id.
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148 C.S. Kovacic-Fleischer

7.6 Conclusion

Supreme Court decisions demonstrate some of the values that compete
when the United States enacts legislation that regulates the workplace. I
would like to see the United States enact more •family friendlyŽ legislation,
borrowing from examples in the European Union as so many workers strug-
gle in the United States to ful“ll their family obligations without losing their
jobs. The history set forth in this paper helps to explain why the United
States has developed such an unusually strong reluctance to fund mater-
nity and other family leaves. Greater exposure to European practices and
integration with European law may soften this tradition.

Tracing the history of social legislation from wage and hour laws to
the Family and Medical Leave Act through the eyes of the United States
Supreme Court, shows how the United States has expanded its view of
the government•s role in the private workplace over time, but expansion in
Europe has occurred much more quickly. Americans have a long tradition
of opposing government power, particularly Federal power. This tradition
has made American legislatures and courts resistant to social engineering.
Family leave policies might seem to bene“t all family members, but they
still imply government activism. There are many sociological explanations
for American attitudes, many of which have little to do with the law. Eu-
ropeans have been more comfortable with government intervention, but
this too may be changing. Some in the European Union may be questioning
whether generous bene“ts help or hurt their economies. Economists may
seek to compare the impact of governmentally funded, mandated leaves of
the European Union with the unfunded few mandates of the United States.
Determining which system is •bestŽ, however, requires recognizing that
leave policies are not the only difference between the European Union and
the United States, and that •bestŽ can be measured in many different ways.

This discussion has sought to identify and explain some of the origins
of American exceptionalism, and the gradual trend towards a more Euro-
pean model. Growing internationalization of the legal profession has made
new legal models available to lawyers in Europe and in the United States.
The law on both continents can only bene“t from comparing our different
experiences.
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Chapter 8
Convergence and Mutual Recognition
in European Asylum Law

Ida Staffans

8.1 Introduction

It has been said that the asylum policy and the asylum procedures of Eu-
rope are undergoing a process of internationalisation. 1 Aside from the ju-
risprudential implications of internationalisation, there are at least three
practical ways in which this statement is true: First, the asylum procedures
of Europe are objects of harmonisation and the geographical scope of the
legal effects of decisions made within national procedures have expanded
regionally and also beyond the borders of Europe.2 Second, European asy-
lum procedures are increasingly shifting the focus of the decision-making
from factors linked to the person present in Europe to general factors in
countries outside the region, both countries of origin and other. 3 Third,
the “eld of persons seeking, enjoying or having sought asylum in Europe
is continuously being broadened and the decision-makers of Europe•s asy-
lum procedures are having to face a much wider range of attitudes and
experiences.

I. Staffans (B)
Institute for International Economic Law, University of Helsinki; Academy of Finland
Centre of Excellence in the Foundations of European Law and Polity, Helsinki, Finland
e-mail: ida.staffans@helsinki.“

1 For instance McKeever David, Schultz Jessika, Swithern Sophia: Forreign Territory:
The Internationalisation of EU Asylum Policy, Oxfam Publishing 2005, 1…5.
2 Readmission agreements, as an example of the expanding scope of judicial decision-
making in the union, related to the readmission of amongst others failed asylum seekers
have been concluded and are being negotiated with a variety of states outside Europe.
See Steve Peers:Readmission Agreements and EC External Migration Law, Statewatch
Analysis no 17, available at http://www.statewatch.org/news/2003/may/readmission.pdf
(3.8.2007).
3 See articles 26, 27, 29 and 31 of the Council Directive 2005/85/EC of 1 December 2005,
OJ (L 326) 13 on Minimum Standard on Procedures in Members States for Granting and
Withdrawing Refugee Status, which invoke the concepts of safe third countries, safe
countries of asylum and safe countries of origin.

J. Klabbers, M. Sellers (eds.),The Internationalization of Law and Legal
Education, Ius Gentium: Comparative Perspectives on Law and Justice 2,
DOI 10.1007/978-1-4020-9494-1 8,
C� Springer Science+Business Media B.V. 2008
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152 I. Staffans

Clearly, the prime reason for making the CEAS a primary goal for the
regional internationalisation is economic. If a well-functioning common
procedure and a uniform asylum status were put in place in Europe, the
incentives for asylum seekers to try their luck in numerous jurisdictions
would be diminished. Thus, Europe would face fewer total asylum applica-
tions and lower the costs that arise from sending and receiving persons be-
tween the member countries. 12 Additionally, some of the •administrativeŽ
obligations closely connected to national asylum procedures, such as fact-
“nding and the production of country of origin information, could easily
be centralized if the standards and the needs of the procedures regionally
were harmonised.

Further reasons for far-reaching harmonisation in the “eld of asylum and
immigration can easily be found in considerations relating to the impact
of a CEAS on the self-perception of the Union. Divergences between the
Member States in this respect are bound to add to perceptions of inequality
and badly distributed burdens. The CEAS also has important implications
for the external perception and image of the European Union.

The challenges facing the Union•s development towards the CEAS are
twofold: On the one hand there are formal and institutional questions to
be raised in connection with transfer of powers in the asylum procedure
from the purely national to the European level. These questions can be and
are often posed irrespective of the substantive area of law effected by the
transfer.13 On the other hand, there are also some implications particular to
the subject area of immigration law and especially asylum law. These impli-
cations are connected to the bond between the nation state, its sovereignty
and judicial decisions that include both the acceptance of a new member
in to the national society and a statement on the failure of another state to
protect its citizens. 14 As we will see, these challenges have made the task of
harmonisation very dif“cult for the European Union„so dif“cult that the
Union has not been particularly successful in overcoming them.

12 On the economic incentive to burden sharing see Eiko R. Thielemann, Between In-
terests and Norms: Explaining Burden-Sharing in the European Union, 16 J. Refugee
Studies, 253…273 (2003).
13 European courts have often been faced with the issue relating to the allocation of
the competence to allow for EU competence over national. See, for instance the dis-
cussion after the famous Maastrich decision, Manfred Brunner and others v. The Eu-
ropean Union Treaty, BvG 2134/92 & 2159/92, by the German Budesverfassungsgericht
in Joachim Wieland, Germany in the European Union … The Maastricht Decision of the
Bundesverfassungsgericht, 5 Eur. J. Intl. L. 1…8 (1994).
14 The non-aggressive character of decision making in asylum matters is a principle
commonly recognized and accepted in international law. However, this do not imply
that considerations relating to effects of a decision outside the host country are absent
from the procedure. Atle Grah-Madsen, The Status of Refugees in International Law II
Asylum, Entry and Sojourn, Sijthoff, Leiden, 26…31 (1972).
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8 Convergence and Mutual Recognition in European Asylum Law 153

8.2.2 Measures of Convergence in the Work Towards
the CEAS

The practical aspects of development towards a common procedure and
uniform status were divided at the Council meeting in Tampere into two
phases: A “rst phase encompassing the passing of harmonising directives
and regulations,15 ending in 2004, and a second phase ending in 2010
encompassing the practical development and integration of asylum proce-
dures of Europe.16

During the “rst phase, a number of measures were taken and binding
community legislation was passed both in relation to the substantive issues
of international protection in Europe and in relation to the more formalis-
tic and procedural aspects of their implementation in the Member States.
Speci“c regulations and directives were issued on burden sharing, 17 de“ni-
tions and eligibility, 18 reception conditions 19 and the procedural aspects of
refugee status determination.20

These legislative acts and their impact in the Member States are at the
moment under evaluation. Prior to the evaluation the Commission estab-
lished some general goals for enhanced harmonisation during the second
phase of legislation. These include enhancing practical cooperation be-
tween the Member States by developing technical standards, and requir-
ing a study of the possibility of developing joint processing centres and a
pan-European support of“ce to help to implement them. 21

8.3 Measures of Convergence – Results
of the Harmonisation

Having established a background framework for recent developments to-
wards the CEAS, we can now turn to evaluating the mechanisms and

15 Regulations are legislative acts as such directly binding on the Member States. Direc-
tives are not binding, but spell out the binding results or goals that Member States are
obliged to reach by measures of their own choice.
16 On the measures to be taken in each phasesee Timothy J. Hatton, European Asylum
Policy, IZA Discussion Paper No. 1721 available at http://ssrn.com/abstract =799705
(3.8.2007).
17 Council regulation 343/2003/EC of 18 February 2003, OJ (L 50).
18 Council directive 2004/83/EC of 29 April 2004, OJ (L 304) 12.
19 Council directive 2003/9/EC of 27 January 2003, OJ (l 31) 18.
20 Supra note 3.
21 New Structures, New Approaches: Improving the Quality of Decision Making in the
Common European Asylum System Communication from the Commission to the Coun-
cil and the Parliament on Strengthened Practical Cooperation, COM (2006) 67 “nal.
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8 Convergence and Mutual Recognition in European Asylum Law 157

have been meagre and to a large extent unsatisfactory both for the union
and for the stakeholders with an interest in European asylum procedures.

The European Council on Refugees and Exiles (ECRE) stated in 2006
that in Europe •the right to seek and enjoy asylum remains a lottery, with
[ . . .] dramatic differences in the quality of asylum decisionsŽ, and called for
strengthened procedural harmonisation in order to increase quality in “rst
instance decision-making organs throughout the region. 34 The organisation
also accused Member States of knowingly sabotaging the underlying mech-
anisms of harmonisation and refusing to cooperate in work towards the
CEAS.35 It has been suggested that in order to achieve the desired goals,
the concept of territoriality as understood in EU law must change, opening
broader possibilities in the legislative arena. 36

A study of the recognition rates for 2006 in Europe reveals wide
disparities at that time: 37 Whereas Belgium granted asylum in 18.5% of
its decisions on asylum applications in the “rst instance, the rate in the
Netherlands was 3.0%. The recognition rate in Austria was 37.5%, in Finland
1.8% and in Portugal 22.8%.38

Further, the UNHCR published a report in November 2007 on the effects
of one of the most central pieces of harmonising legislation … the quali“ca-
tion directive. 39 The report concludes that even after the implementation
of the directive substantial differences exist between the member states
included in the study. These were due in part to different approaches to
the implementation of the union legislation, and in part due to signi“cantly
differing interpretation of the relevant rules and norms. 40

The union itself has recognised that the current level of harmonisation
is not suf“cient for a common asylum system to function properly. In the

34 ECRE:Memorandum to the JHA Council Practical Cooperation – Improving Asylum
Systems AD4/2006/EXT/CN.
35 ECRE: Memorandum to the Informal Justice and Home Affairs Council, Tampere,
20–22 Sep. 2006 AD/2006/EXT/RW/PC/CN.See also the earlier report by the same orga-
nization: Towards Fair and Efficient Asylum Systems in Europe, 2005.
36 Elspeth Guild, The Europeanisation of Europe’s Asylum Policy, 18 Intl. J. Refugee L.
649 (2006).
37 The recognition rate is an indicator of how many percent of the asylum seekers in one
country are recognised as refugees. It is obvious that not all directives were implemented
by the Member States in 2006 and that some of the harmonising measures, thus, are
missing from this picture. On the other hand, all relevant directives had entered into
force and were thus available at this time, even if they had not been implemented or
gained direct effect.
38 For statistics on the asylum trends in Europe see UNHCR:2007 Global Refugee Trends
available at http://www.unhcr.org/statistics/STATISTICS/4852366f2.pdf (17.9.2008).
39 Supra note 18.
40 UNHCR: Asylum in the European Union A Study of the Implementation of the Quali-
“cation Directive, (Nov. 2007).
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158 I. Staffans

Green Paper presented in June 2007 the Commission stressed the need for
further harmonisation in order to reach the goals pursued. 41

8.3.3.2 Challenges for the Harmoniation

It would seem that thus far the challenges posed by harmonisation have
been too great for existing legislation to overcome. Measures taken by the
union in creating the CEAP have not suf“ciently taken the impact of con-
cepts such as sovereignty, territoriality and regional exclusivity into ac-
count.42

For example, it has been established that refugee status determina-
tion and the granting of asylum have an important relationship to state
sovereignty. This connection arises from the impact of the decisions made
in the procedure … the inclusion of a new member in the society … and from
the nature of the institution of asylum as a means of correcting a state•s
failure to protect its citizens. 43 Refugee status determination is almost as
important as criminal law in its implications for state sovereignty in Europe.

The close links between asylum and state sovereignty have also been
evident in the legislative process of europeanisation, in which Member
States have protected their sovereign powers both on formal and substan-
tive grounds against the growing power of the European Union.

The temporary requirement for unanimous voting in matters relating to
asylum and the currently weak position of the European Court of Justice
(ECJ), can be seen as manifestations of this reluctance.44 The troublesome
legislative procedures have resulted in lengthy and dif“cult negotiations on
common legislation, the extensive use of measures of ”exibility and vast dif-
ferences in the interpretation and implementation of adopted measures. 45

The extensive use of optional derogations and other measures of ”exibility
in the harmonising legislation in fact effectively erodes the harmonisation
and, thus, may endanger the whole procedure towards the CEAS.46 It has

41 Supra note 8, at 2…4.
42 See Nicholson and Ryszard Cholewinski, Control of Irregular Migration and EU Law
and Policy: A Human Rights Deficit in Peers et al. (eds.), 899…941 (2006).See also
Battjes, 211…213 (2006).
43 For an enlightening historical view on the bond between sovereignty and asylum see
Beck Robert J.: Britain and the 1933 Refugee Convention: National or State Sovereignty?
in 11 Intl. J. Refugee L. 597…624, (1999).See also Christian Joppke, Asylum and State
Sovereignty a Comparison of the United States, Germany, and Britain in 30 Comp. Pol.
Studies. 259…298 (1997).
44 Supra note 31.
45 As an example on the impact of concerns relating to sovereignty on the negotiations
on the directives see Doede Ackers, The Negotiations on the Asylum Procedures Direc-
tive in 7 Eur. J. Migration L. 1…33 (2005).
46 Jens Vedsted-Hansen,Common EU Standards on Asylum – Optional Harmonisation
and Exclusive Procedures? In 7 Eur. J. Migration L. 372…373 (2005).
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becomeincreasinglyclearthatthequalityoftheEuropeanisedlegislation

hassufferedfromanignoranceofthebondbetweenasylum,sovereignty

clinationtowardsnationalandtraditionalproceduralsolutions.

4 8

U n i f o r m

criteriarelatingtotheinstitutionsandproceduressurroundingrefugeesta-

tusdeterminationcandolittletoerodethedifferencesinadministrative

organisation,cultureandtraditionthataresoevidentintheEuropeancon-

text.

8.3.3.3 Impact of the Reform Treaty on the Harmonisation in the Field
of Asylum and Immigration

The Constitutional Treaty will have important implications for the future of
the European asylum system.49 A good example of the divergences arising from the administrative environment is

the dichotomy between adversarial and inquisitorial procedures – both being used in
the asylum procedures of Europe. See Giacinto della Cananea, Beyond the State: the
Europeanization and Globalization of Procedural Administrative Law in 9 Eur. P. L.
563–577 (2003); Jürgen Schwartz, The Convergence of the Administrative Laws of the
EU Member States in Snyder, Frances (ed.): The Europeanisation of Law: The Legal
Effects of European Integration , Oxford 2000 and René Seerden & Frits Stroink, Ad-
ministrative Law of the European Union, its Member States and the United States … A
Comparative Analysis Intersentia 2002.
49 The Constitutional Treaty /Reform Treaty holds within a revised version of the failed
constitution for Europe. Seethe Treaty Establishing a Constitution for Europe (2004),
OJ 2004 C 310 and the Draft Treaty amending the Treaty on European Union and
the Treaty establishing the European Community (2007) CIG 1/07. For an analysis of
the impact of the Draft Reform Treaty on issues relating to asylum and immigration,
amongst others, seeSteve Peers, EU Reform Treaty Analysis 1: JHA provisions , State-
watch 2007, available at http://www.statewatch.org/news/2007/aug/eu-reform-treaty-
jha-analysis-1.pdf (24.8.2007).
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8 Convergence and Mutual Recognition in European Asylum Law 161

Mutual recognition implies an obligation for Member States to accept,
recognise and implement decisions made in other countries. 53 Referring
to the use of the mechanism within the framework of Justice and Home
Affairs in the European Union, the motivation is often to avoid the (costly)
movement of persons by encouraging the movement of decisions.54 One of
the most discussed situations in which the technique of mutual recognition
has been implemented recently is the European Arrest Warrant and the
mutual recognition of criminal law decisions that it requires. 55

Some forms of mutual recognition have also played a part in the euro-
peanisation of immigration and asylum law, although mutual recognition
has not usually been thought of as an independent means of integration in
this context. Measures of mutual recognition can easily be found in mea-
sures taken to develop the CEAS.

A fairly good illustration of the use of mutual recognition in the asylum
“eld is found in the Dublin regulation and the mechanisms for •burden-
sharingŽ implemented by the union within this framework (and before that,
in the Schengen framework). 56 The mechanism as invoked by the Dublin
regulation states that if a decision-making process has begun in one Member
State, the other Member States are per se obliged not to interfere with this
process. Thus, if an application for asylum is under consideration in an
asylum procedure in one Member State, this procedure is considered to be
exclusive. Naturally, there are also derogations to this general rule. 57

The mechanism of mutual recognition as applied in the “eld of asylum
also implies a practice of non-interference with decisions already made on
applications for asylum within the EU. According to the directive on asy-
lum procedures member states may dismiss applications if a decision on
the same application already has been made within the union. 58 In such
circumstances the application is not examined at all. If the Member States
considers that circumstances have changed enough to make the matter a
new one, then a new application may be made.

It is clear that the form of mutual recognition as implemented by these
asylum rules is a soft version of the mechanism, perhaps best understood

53 In opposite of the free movement of persons, goods, services or money, the free move-
ment of decision is not, however, a starting point but a product of the integration. On
the backgrounds to mutual recognition as an instrument see Barnard, 507…508 (2004).
54 In the asylum procedure, mutual recognition has been implemented in order to ad-
dress secondary movements of persons by enforcing the “rst movement by force.
55 Council Framework Decision on the European arrest warrant and the surrender pro-
cedures between Member States 2002/584/JHA, 13.6.2002.
56 Supra note 17 and Convention determining the State responsible for examining ap-
plications for asylum lodged in one of the Member States of the European Communities
OC C 254, 19.8.1997.
57 Supra note 17, article 3.
58 Supra note 3, articles 25 (f) and 32.
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162 I. Staffans

as an idea rather than as a mechanism. The legislative features described
above can be identi“ed and analysed also through concepts other than mu-
tual recognition. Even so it is clear that mutual recognition has a foothold
in Europe•s existing harmonised asylum procedures.

As with other forms of harmonisation measures in the “eld of asylum and
immigration, the mechanism of mutual recognition has met with some op-
position. Discussions of the mutual recognition of procedures to decide on
applications for asylum often reveal lack of trust between states and their
unwillingness to respect the suf“ciency of other states• asylum procedures.
Some are also made uncomfortable by the fact that the mutual recognition
of asylum procedures has led in practice to an increase in movement of
persons.59

Notwithstanding the dif“culties inevitably involved in implementing mu-
tual recognition and the rather special nature of the concept as invoked
in the “eld of asylum and immigration, the process of mutual recognition
has been working comparatively well. This may perhaps be explained by
the fact that mutual recognition enables states to make decisions in casu
on the transfer of powers with respect to individual asylum seekers. This
allows for the possibility of exceptions to the rules of transfer and broader
margins of appreciation for the Member States, and thus creates a sphere in
which states can continue to exercise their sovereign powers. The transfer
of powers under a mutual recognition regime remains fairly ”exible. There
is also symbolic value in allowing most decisions about mutual recognition
to be made on the national level.

8.4.2 The Relationship Between Harmonisation
and Mutual Recognition

Using mutual recognition as a measure of harmonisation raises the ques-
tion of the relationship between the two concepts. This arises both in con-
nection with the general movement towards harmonisation, and from the
particular point of view of mutual recognition, when it is used as a tool for
reaching these goals.

A certain amount of harmonisation seems to be necessary for mutual
recognition to be possible at all. It would not be reasonable to expect

59 See for instance the Finnish draft proposal to the Council •Migration management;
extended European solidarity in immigration, border controls and asylum policiesŽ
available at http://www.eu2006.“/news and documents/other documents/vko36/en GB/
1157615544264/(3.8.2007). See also ECRE: Report on the Application of the Dublin
II Regulation in Europe, ECRE 2006, available at http://www.ecre.org/“les/ECRE%20
Dublin%20Report%2007.03.06%20-%20“nal.pdf (3.8.2007), and Nicholas Blake, The
Dublin Convention and Rights of Asylum Seekers in the European Union in Guild et al.,
95…120 (2001).
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8 Convergence and Mutual Recognition in European Asylum Law 163

Member States to recognise each other•s decisions in any “eld if the deci-
sions were not themselves built on a common understanding of the general
framework. 60 Respect and trust for the other procedures within the system
of mutual recognition are vital to the function of the overall mechanism. 61

Mutual recognition in its most basic form also implies that the procedures
of decision-making in the Member States in the relevant “eld of law are at
least comparable with one another.

Steve Peers has made the interesting observation that the necessary de-
gree of harmonisation in Europe cannot be reached entirely through Union
measures.62 The level of harmonisation must also be result of coherent
traditions and practises that exist without the support of the European
Union. When such traditions and practices do not exist they will need to be
developed before mutual recognition can function properly.

In the “eld of asylum and immigration and in the form evident in the
Dublin regulation, the mechanism of mutual recognition faces challenges
that arise from the lack of a suf“ciently harmonised base. The ongoing
debates relating to the Dublin regulation are all connected with lack of
trust and the correspondingly broad use of exceptions from the ground
rule on mutual recognition. 63 The old traditions in refugee status deter-
mination arising from international law offer a possible basis for greater
harmonisation that might support the mutual recognition regime in the
sense suggested by Steve Peers, but this has not, as yet, taken place.
Directed European Union measures have also failed suf“ciently to pro-
vide the necessary support for mutual recognition between the Member
States.

Full-scale harmonisation will neither be possible without some form of
mutual recognition. Harmonisation should be viewed as an end in itself,
as well as a means towards other goals. This would seem to entail mutual
recognition in the relevant “elds of law. Of course, mutual recognition is
not the only available mechanism for achieving harmonisation, but other
harmonisation measures often themselves require mutual recognition to be
in place before they will be effective.

60 See Steve Peers,Mutual Recognition and Criminal Law in the European Union: Has
the Council Got it Wrong? 41 Common Market L. Rev. 5…36 (2004).
61 Valsamis Mitsilegas,The Constitutional Implications of Mutual Recognition in Crim-
inal Matters in the EU 43 Common Market L. Rev. 1277…1311 (2006), the author asks
whether the trust needed in order for mutual recognition to work actually can be ren-
dered between the Member States due to the constitutional implications of mutual recog-
nition both in criminal matters and on a more general level.
62 Peers,supra note 60, at 20.
63 Supras note 30…31.
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166 I. Staffans

new means of europeanisation, or reformulate its aims to accept more lim-
ited objectives.

As we have seen, the problem is that legal technical and regulatory
harmonisation without deeper forms of cooperation have lead to a har-
monisation without a base. The asylum regime presents such a dif“cult
and contentious set of problems, that the means of harmonisation must be
carefully chosen. If indeed the European Union does opt to strengthen its
harmonisation in the “eld of asylum, there may be a need for new and more
subtle techniques.

One such technique would be greater mutual recognition of decision
made in other Member States. Mutual recognition suits the special require-
ments of the subject area, while also strengthening and deepening cooper-
ation between states. The growing popularity of mutual recognition could
make it a vital tool for harmonisation leading up gradually to the develop-
ment of more comprehensive common procedures throughout the Union.

Placing mutual recognition in the forefront of harmonisation of the asy-
lum “eld in this way would clearly require that the method be given the
opportunity to works toward a common understanding of the CEAP. Even
so, mutual recognition alone will not be enough on its own to achieve the
goal of establishing a common procedure across Europe.

If, however, the European Union chooses instead to amend its goals for
the harmonisation of the asylum and immigration sector in Europe and
decides that the added value of a common procedure does not make up
for the costs of reaching the required level of harmonisation, then mu-
tual recognition offers a working and already well-established alternative to
full-scale harmonisation. It is clearly possible to identify a valuable goal in
mutual recognition itself. In either case, mutual recognition cannot provide
the basis for a successfully harmonised procedure without a certain amount
of initial harmonisation to support mutual recognition itself.
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Chapter 9
Copyright Protection for Works
of Foreign Origin

Tyler T. Ochoa

9.1 Introduction

Copyright law is premised on the principle of territoriality, under which a
nation•s intellectual property laws apply only to conduct occurring within
its own borders.1 With globalization, of course, it has long been necessary
for nations to make arrangements with each other to accommodate the
”ow of information and copyrighted works across international borders.
The gradual evolution of United States law to provide copyright protection
for works of foreign origin illustrates some of the challenges still presented
by the continuing globalization of copyright law.

For the “rst hundred years of its existence, the United States did not
provide any copyright protection to works of foreign origin. 2 When it “-
nally agreed to extend such protection on a reciprocal basis, questions
arose regarding how existing requirements, such as the requirement of
copyright notice, applied to works “rst published abroad. 3 An ambiguity in
the 1909 Copyright Act exacerbated the dif“culty, resulting in uncertainty
that persists today regarding works “rst published abroad prior to 1978. 4

T.T. Ochoa (B)
High Technology Law Institute, Santa Clara University School of Law, Santa Clara, CA,
USA
e-mail: ttochoa@scu.edu

1 See 2 Sam Ricketson and Jane C. Ginsburg, International Copyright and Neighboring
Rights: The Berne Convention and Beyond §20.15 at 1301 (2d ed. 2005) (It is •a widely
held concept of international copyright law . . .that there is not international copyright
law as such, but rather a collection of national copyright laws.Ž); Paul Goldstein, Interna-
tional Copyright Law §3.1.2. at 65 (2001) (•Territoriality, the principle that a country•s
prescriptive competence ends at its borders, is the dominating norm in international
copyright cases.Ž).
2 See notes 6…33 and accompanying text.
3 See notes 34…49 and accompanying text.
4 See notes 50…102 and accompanying text.

J. Klabbers, M. Sellers (eds.),The Internationalization of Law and Legal
Education, Ius Gentium: Comparative Perspectives on Law and Justice 2,
DOI 10.1007/978-1-4020-9494-1 9,
C� Springer Science+Business Media B.V. 2008
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168 T.T. Ochoa

As illustrated by a recent case, this uncertainty can result in copyright
terms that differ by as much as one hundred years depending on how the
ambiguity is resolved.5

9.2 1790–1908

When the U.S. enacted its “rst Copyright Act in 1790, it speci“cally pro-
vided that copyrights would only be granted to •citizens or residentsŽ of the
United States:

[T]he author or authors of any map, chart, book or books . . ., being a citizen or
citizens of these United States, or resident therein, . . .shall have the sole right and
liberty of printing, reprinting, publishing and vending such map, chart, book or
books . . .6

At the time, of course, every nation that had a copyright statute offered
protection only to its own citizens or residents. 7 There was no point in
granting an exclusive right to citizens or residents of other nations; doing
so would harm the balance of trade by increasing the royalty payments
that would ”ow to foreign authors and publishers. 8 It was therefore very
much in the national interest to restrict copyright to a nation•s own citizens
and residents. But just to make sure that the effect of that restriction was
absolutely clear, the Copyright Act of 1790 added the following proviso:

[N]othing in this act shall be construed . . .to prohibit the importation or vending,
reprinting, or publishing within the United States, of any map, chart, book or
books, written, printed, or published by any person not a citizen of the United
States, in foreign parts or places without the jurisdiction of the United States. 9

As the U.S. was primarily an English-speaking country, the principal ef-
fect of this restriction was that books by British authors could be freely
copied and disseminated in the U.S., which provided U.S. citizens and res-
idents with a large quantity of reading material at cheap prices. 10 The re-
striction of copyright protection to U.S. citizens and residents was carried
forward in the Copyright Act of 1831. 11

5 See notes 103…124 and accompanying text.
6 Copyright Act of 1790, c. 15, §1, 1 Stat. 124.
7 See 1 Ricketson & Ginsburg, supra note 1, §1.20 at 19 (•unauthorized reproduction
and use of foreign works . . .[continued] for a considerable period after the adoption of
national copyright laws by most countries. . . .[W]hile protecting the works of their na-
tional authors, [most countries] did not regard the unauthorized exploitation of foreign
works as either unfair or immoral.Ž).
8 Cf. 1 Ricketson & Ginsburg, supra note 1, §1.22 at 21.
9 Copyright Act of 1790, c. 15, §5, 1 Stat. 125.
10 See William Briggs, The Law of International Copyright 46…47 (1906).
11 Copyright Act of 1831, c. 16, §1, 4 Stat. 436 (•[A]ny person or persons, being a citizen
or citizens of these United States, or resident therein, who shall be the author or authors
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9 Copyright Protection for Works of Foreign Origin 171

Convention prohibited the imposition of any formalities as a condition of
copyright protection. 23 For similar reasons, the delegates that adopted the
Berne Convention recommended the adoption of a minimum duration of
30 years after the death of the author, 24 which was usually much longer
than the then-maximum U.S. duration of 42 years after “rst publication. 25

In the 1908 revision of the Berne Convention, a minimum duration of 50
years after the death of the author was recommended,26 and that minimum
duration was made mandatory in 1948. 27 As a result, the U.S. could not
join the Berne Convention until it was willing to make major changes in its
fundamental approach to copyright protection.

Throughout the 19th Century, foreign authors (British authors in par-
ticular) regularly petitioned Congress to extend copyright protection to
foreigners, but those pleas fell on deaf ears.28 Thus, the Copyright Act of
1870 carried forward the limitation that only U.S. citizens or residents were
eligible for copyright protection. 29 It was not until the United States could
boast of some authors of international prominence that it “nally became
in the national interest to extend copyright protection to citizens of other
nations on a reciprocal basis. Those U.S. authors who could reasonably
expect to earn royalties from publication of their works overseas added
their voices to the chorus of foreign authors clamoring for some kind of
international copyright protection in the United States. 30 In addition, even

23 See Berne Convention for the Protection of Literary and Artistic Works, Berlin Text,
Nov. 13, 1908, art. 4 (•The enjoyment and the exercise of these rights shall not be subject
to any formality.Ž); Goldstein, supra note 1, §2.1.2.1 at 23 (•Political pressure to retain
formalities . . ., which were prohibited since 1908 by the Berlin Text, was one reason the
United States declined to join Berne.Ž).
24 See Ricketson & Ginsburg, supra note 1, §§9.14…9.15 at 536…38.
25 Act of July 8, 1870, c. 230, §§87…88, 16 Stat. 212, codi“ed at Rev. Stat. §§4952…54,
18(I) Stat. 957 (consisting of an initial term of 28 years, plus a renewal term of 14 years).
26 See Berne Convention for the Protection of Literary and Artistic Works, Berlin Text,
Nov. 15, 1908, art. 7.
27 See Berne Convention for the Protection of Literary and Artistic Works, Brussels Text,
June 26, 1948, art. 7(1).
28 See generally James J. Barnes, Authors, Publishers and Politicians: The Quest for
an Anglo-American Copyright Agreement, 1815…1854 (1974); Richard Rodgers Bowker,
Copyright: Its History and Its Law 341…64 (1912); George Haven Putnam, The Contest
for International Copyright, in George Haven Putnam, ed., The Question of Copyright
376…98 (1891).
29 Act of July 8, 1870, c. 230, §86, 16 Stat. 212 (•any citizen of the United States, or
resident thereinŽ), codi“ed at Rev. Stat. §4952, 18(I) Stat. 957; Act of July 8, 1870, c.
230, §103, 16 Stat. 213 (•nothing herein contained shall be construed to prohibit the
printing, publishing, importation, or sale of any [work] . . .written, composed, or made
by any person not a citizen of the United States nor resident therein.Ž), codi“ed at Rev.
Stat. §4971, 18(I) Stat. 960.
30 Among the prominent U.S. authors who lobbied Congress for an international copy-
right bill were James Fenimore Cooper, Ralph Waldo Emerson, Washington Irving, Henry
Wadsworth Longfellow, Walt Whitman, John Greenleaf Whittier, and Mark Twain. See
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172 T.T. Ochoa

U.S. authors whose works were only popular domestically were tired of
competing for business with cheap imports from Great Britain. 31 Finally, in
1891, the U.S. adopted the Chace Act, which extended copyright protection
to citizens and residents of foreign nations when those nations agreed to
provide copyright protection to U.S. citizens and residents:

Provided further, That this act shall only apply to a citizen or subject of a foreign
state or nation when such foreign state or nation permits to [U.S.] citizens . . .the
bene“t of copyright [by national treatment], or when such foreign state or na-
tion is a party to an international agreement which provides for reciprocity in the
granting of copyright [to which the U.S. is also a party]. 32

As a direct result of the Chace Act, the U.S. quickly entered into re-
ciprocal copyright agreements with its major European trading partners,
including the United Kingdom, France, and Germany. 33

But even though a major barrier had been breached, the U.S. still made
it dif“cult for foreign authors to obtain copyright protection in the United
States. First, in a blatant protectionist measure, the U.S. simultaneously
adopted the so-called •manufacturing clause,Ž which provided that in order
to obtain copyright protection in the U.S., foreign works had to be printed
from plates manufactured or type set in the United States. 34 This require-
ment was gradually relaxed over the years, but in some form it was retained
as a part of U.S. copyright law until 1986. 35

Second, the U.S. still required foreign authors to comply with the for-
malities imposed by U.S. law. One of these formalities was the condition
that the work be registered in the United States before it was published
anywhere in the world. 36 Thus, a foreign author who published a work in

Bowker, supra note 28, at 347, 355, 359; W.E. Simonds, International Copyright (Report
of the House Committee on Patents), in Putnam, supra note 28, at 145…47.
31 See Briggs,supra note 10, at 98…99.
32 Act of March 3, 1891, c. 565, §13, 26 Stat. 1110.
33 See Goldstein, supra note 1, §2.1.1 at 18; 1891 Pres. Proc. No. 3, 27 Stat. 981…82
(Belgium, France, Great Britain, Switzerland); 1892 Pres. Proc. No. 24, 27 Stat. 1021…22
(Germany).
34 See Act of March 3, 1891, c. 565, §3, 26 Stat. 1107, codi“ed at Rev. Stat. §4956 (•Pro-
vided, That in the case of a book, photograph, chromo, or lithograph, the two [deposit]
copies . . .shall be printed from type set within the limits of the United States, or from
plates made therefrom, or from negatives, or drawings on stone made within the limits
of the United States, or from transfers made therefrom. During the existence of such
copyright the importation into the United States of any book, chromo, lithograph or
photograph, so copyrighted, or any edition or editions thereof, or any plates of the same
not made within the limits of the United States, shall be, and is hereby prohibited [with
certain exceptions].Ž).
35 See Copyright Act of 1909, c. 320, §§15…16, 35 Stat. 1078…79 (renumbered §§16…17
in 1947, repealed 1978); 17 U.S.C. §601 (eff. Jan. 1, 1978; setting a sunset date of July
1, 1986).
36 Act of March 3, 1891, c. 565, §3, 26 Stat. 1107, codi“ed at Rev. Stat. §4956 (•No per-
son shall be entitled to a copyright unless he shall, on or before the day of publication in
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9 Copyright Protection for Works of Foreign Origin 173

his or her domestic market before thinking about doing so in the United
States irrevocably lost the opportunity to obtain copyright protection here.
Another one of these formalities, dating back to 1802, was the requirement
that copyright notice be inserted in all published copies of the work. 37

Thus, the 1870 Copyright Act required that:

No person shall maintain an action for infringement of his copyright unless he
shall give notice thereof by inserting in the several copies of every edition pub-
lished . . .the following words, viz.: •Entered according to act of Congress, in the
year , by A.B., in the of“ce of the librarian of Congress, at Washington.Ž 38

In 1874, an amendment allowed the simpli“ed short form of the notice
that is familiar to us today: the word •Copyright,Ž the date of “rst publica-
tion, and the name of the author or copyright claimant. 39 Failure to include
the copyright notice on published copies meant than an author forfeited
any U.S. copyright protection for his or her work.

The notice requirement was retained without discussion when copyright
was extended to foreign authors in 1891. This immediately led to a question
of interpretation: was copyright notice required only when the work was
published in the United States? Or did an author also have to include a
copyright notice when the work was published outside the United States, at
the risk of losing his or her copyright protection?

When the question “nally reached the U.S. Supreme Court in 1908, the
Court, in United Dictionary Co. v. G. & C. Merriam Co.,40 held that no-
tice was only required on copies published in the United States: •We are
satis“ed that the statute does not require notice of the American copy-
right on books published abroad and sold only for use there.Ž41 Writing
for the Court, Justice Holmes reasoned that •it is unlikely that [Congress]
would make requirements of personal action beyond the sphere of its con-
trol . . .[or] that it would require a warning to the public against the infrac-
tion of a law beyond the jurisdiction where that law was in force.Ž 42 The

this or any foreign country, deliver at the of“ce of the Librarian of Congress . . .a printed
copy of the title of the [work] . . .for which he desires a copyright, no unless he shall also,
not later than the day of publication thereof in this or any foreign country, deliver at the
of“ce of the Librarian of Congress . . .two copies of such [work].Ž).
37 See Act of Apr. 29, 1802, c. 36, §1, 2 Stat. 171.
38 Act of July 8, 1870, c. 230, §97, 16 Stat. 214, codi“ed at Rev. Stat. §4962, 18(I)
Stat. 959.
39 Act of June 18, 1874, c. 301, §1, 18(III) Stat. 78…79. The use of the familiar © symbol
in lieu of the word •CopyrightŽ was “rst allowed for certain categories of works in the
1909 Act, see Copyright Act of 1909, c. 320, §18, 35 Stat. 1079 (renumbered §19 in
1947), and was extended to all works in an amendment that became effective in 1955.
P.L. 83…743, c. 1161, §1, 68 Stat. 1031 (codi“ed at former 17 U.S.C. §9(c) (repealed
1978)); id. §3, 68 Stat. 1032 (codi“ed at former 17 U.S.C. §19 (repealed 1978)).
40 208 U.S. 260 (1908).
41 Id. at 266.
42 Id. at 264.
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174 T.T. Ochoa

court also noted that when the notice requirement was added in 1802, in-
ternational copyright relations did not exist. •If a publication without notice
of an American copyright did not affect the copyright before the days when
it was possible to get an English copyright also, it is not to be supposed
that Congress, by arranging with England for that possibility, gave a new
meaning to the old [statute], increasing the burden of American authors,
and attempted to intrude its requirements into any notice that might be
[required] by the English law.Ž 43

Although the United Dictionary decision resolved an important question
under U.S. law, it bears emphasizing that the scope of that opinion was lim-
ited. Before 1978, a work was protected by a state common-law copyright
before it was published;44 once it was published, the state common-law
copyright expired, and unless a federal statutory copyright was obtained,
the work entered the public domain. 45 In United Dictionary, the work in
question was “rst published in the United States with a proper copyright
notice, and the plaintiff took all the necessary steps to obtain a federal statu-
tory copyright, before a revised version of the work was subsequently pub-
lished in England without notice. 46 The question, therefore, was whether
the lack of notice in the English edition divested the plaintiff of a federal

43 Id. at 265.
44 See, e.g., Wheaton v. Peters, 33 U.S. 591, 657 (1834) (•That an author, at common
law, has a property in his manuscript, and may obtain redress against anyone who de-
prives him of it, or by improperly obtaining a copy endeavours to realise a pro“t by its
publication, cannot be doubted; but this is a very different right from that which asserts
a perpetual and exclusive property in the future publication of the work, after the author
shall have published it to the world.Ž); Caliga v. Inter Ocean Newspaper Co., 215 U.S.
182, 188 (1909) At common law an author had a property in his manuscript, and might
have an action against anyone who undertook to publish it without authority.Ž).
45 See, e.g., Caliga, 215 U.S. at 188 (•At common law, the exclusive right to copy existed
in the author until he permitted a general publication. Thus, when a book was published
in print, the owner•s common-law right was lost.Ž); Tribune Co. of Chicago v. Associated
Press, 116 F. 126, 126 (C.C.N.D. Ill. 1900) (•Literary property is protected at common
law to the extent only of possession and use of the manuscript and its “rst publication by
the owner. . . .With voluntary publication the exclusive right is determined at common
law, and the statutory copyright is the sole dependence of the author or owner for a
monopoly in the future publication.Ž).
46 208 U.S. at 263. The facts are more clearly stated in the Court of Appeals opinion,
which states that the work was “rst published simultaneously in the United States and
England on Aug. 9, 1892; and that the work •was subsequently published commercially
in England under an agreement . . .entered into on July 18, 1894.Ž G. & C. Merriam Co.
v. United Dictionary Co., 146 F. 354, 355 (7th Cir. 1906), aff’d, 208 U.S. 260 (1908).
The court noted that there was •an exact and literal compliance with the United States
statute in regard to all books published or circulated by or with the consent of [the
plaintiff] in the United States,Ž id., and that the two editions were identical except for
the “rst 3 and last 34 pages, id. at 355, 359.
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9 Copyright Protection for Works of Foreign Origin 177

Any person entitled thereto by this title may secure copyright for his work by
publication thereof in the United States with the notice of copyright required by
this title; and such notice shall be af“xed to each copy thereof published or offered
for sale by authority of the copyright proprietor . . .Ž57

As initially drafted, the statute was relatively clear: a work had to be
published in the United States with proper copyright notice in order to
obtain a federal statutory copyright, and notice had to be inserted in each
published copy; there was nothing to suggest that the notice requirement
did not apply to copies published outside the United States. In the “nal
version, however, the phrase •in the United StatesŽ was moved from the
“rst clause to the second. •This change made it clear that a work duly
copyrighted in the United States did not lose protection merely because
there might be an edition subsequently published abroad without notice,Ž 58

as the United Dictionary case had held; but it also suggested that a work did
not have to be published in the United States in order to obtain U.S. copy-
right protection. Thus, publication with notice outside the United States,
in a country with whom the United States had treaty relations, was now
deemed suf“cient to obtain a U.S. copyright. 59 But ambiguity remained
with respect to the effect of an initial publication outside the United States
without a proper copyright notice. 60

When the issue reached the Second Circuit in 1954, the court split on the
proper interpretation of Section 9. In Heim v. Universal Pictures Co.,61 the
work at issue, a popular song, was “rst published in Hungary in 1935, but
the copyright notice stated that the date of “rst publication was 1936 (the
date that the work was registered and “rst published in the United States
as part of a Hungarian motion picture). 62 Under U.S. law, notice with an
incorrect date was tantamount to publication without any notice at all. 63

Nonetheless, the majority held that the error was immaterial:

57 The original draft is quoted in Herbert G. Howell, The Copyright Law 73 (2d ed. 1948),
and in 2 William F. Patry, Patry on Copyright, §6:44, at 6…56 (2007).
58 Patry, supra note 57, §6:44, at 6…56.
59 See DeWolf, supra note 56, at 38 (•it seems probable, at least, that publication in a
foreign country with the statutory notice is suf“cient to initiate copyright protection,
even if it takes place in advance of publication in the United States.Ž).
60 A leading treatise published in 1938 took the view that •no person is entitled to claim
statutory copyright under the Act, unless, when “rst publishing the work abroad or in the
United States, he has af“xed the statutory notice.Ž 2 Stephen P. Ladas, The International
Protection of Literary and Artistic Property §324 at 698 (1938).
61 154 F.2d 480 (2d Cir. 1946).
62 Id. at 481.
63 More precisely, if the date in the notice was later than the actual date of “rst publi-
cation or registration, then the notice and the copyright were invalid, because the error
would have had the effect of lengthening the term of the copyright; but if the date in the
notice was earlier than the actual date of “rst publication or registration, then the error
did not affect the validity of the copyright, but only shortened its duration. See Callahan
v. Myers, 128 U.S. 617, 657…58 (1888); American Code Co. v. Bensinger, 282 F. 829, 836
(2d Cir. 1922); Baker v. Taylor, 2 Fed. Cas. 478, 478…49 (No. 782) (C.C.S.D.N.Y. 1848).
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178 T.T. Ochoa

We construe the statute, as to publication in a foreign country by a foreign au-
thor . . ., not to require, as a condition of obtaining or maintaining a valid American
copyright, that any notice be af“xed to any copies whatever published in such
foreign country, regardless of whether publication “rst occurred in that country
or here, or whether it occurred before or after registration here.

It seems to be suggested by some text-writers that . . .where publication abroad
precedes publication here, the “rst copy published abroad must have af“xed to it
the notice described. . . . Such a requirement would achieve no practical purpose,
for a notice given by a single copy would obviously give notice to virtually no
one. . . .[T]he most practicable and, as we think, the correct interpretation, is that
publication abroad will in all cases be enough, provided that, under the laws of the
country where it takes place, it does not result in putting the work in the public
domain.64

The majority nonetheless af“rmed the trial court•s conclusion that no
copying had occurred.65 Concurring in the result, Judge Clark criticized
the majority for upholding the validity of the copyright:

The opinion holds that American copyright is secured by publication abroad with-
out the notice of copyright admittedly required for publication here. This novel
conclusion, suggested here for the “rst time, seems to me impossible in the face
of the statutory language.66

Neither opinion focused on the speci“c language of the relevant treaty
between the United States and Hungary, which stated:

The enjoyment and exercise of the rights secured by the present Convention are
subject to the performance of the conditions and formalities prescribed by the
laws and regulations of the country where protection is claimed under the present
Convention. 67

Although this language could be considered a mere tautology, it is more
likely that it was intended to require that Hungarian citizens comply with
the same formalities with which U.S. authors were required to comply. 68

After the Heim decision, the U.S. Copyright Of“ce began to accept
copyright registrations for works that had “rst been published outside
the United States without notice under its •rule of doubt,Ž 69 although it

64 154 F.2d at 486…87.
65 Id. at 488.
66 Id. at 488 (Clark, J., concurring).
67 United States … Hungary Copyright Convention, Jan. 30, 1912, art. 2, 37 Stat. 1631
(eff. Oct. 15, 1912) (emphasis added).
68 After a comprehensive review of the statute and other relevant authorities (not includ-
ing the United States … Hungary Copyright Convention), a prominent copyright practi-
tioner reluctantly reached the conclusion that •the copyright law, as currently drafted,
require[s] notice of copyright in works [“rst] published abroad.Ž See Arthur S. Katz, Is
Notice of Copyright Necessary in Works Published Abroad? A Query and a Quandary,
1953 Wash. U. L.Q. 55, 87.
69 See Abraham L. Kaminstein, ©: Key to Universal Copyright Protection, in Theodore
R. Kupferman & Mathew Foner, eds., Universal Copyright Convention Analyzed 23, 32
(1955). Under the •rule of doubt,Ž •no claim should be disapproved if an Examiner has
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9 Copyright Protection for Works of Foreign Origin 179

continued to instruct foreign authors to include notice when publishing
their works abroad. 70 However, after the United States adhered to the Uni-
versal Copyright Convention in 1955, the Copyright Of“ce reversed course
and adopted a regulation providing that published copies had to bear copy-
right notice even if the work was “rst published outside the United States. 71

The Of“ce reasoned that otherwise, the notice requirement of the U.C.C.
(which provided that all formalities were deemed to be satis“ed if the work
was published with proper copyright notice 72) would be rendered a nul-
lity. 73 This requirement is carried forward for pre-1978 works in the cur-
rent Copyright Of“ce Regulations. 74

a reasonable doubt about the ultimate action which might be taken under the same
circumstances by an appropriate court.Ž Id. at 32 n. 18.
70 See U.S. Copyright Of“ce, Form A-B (Foreign), quoted in Katz, supra note 68, at 87
n. 98 (•Publish the work with the statutory notice of copyright. . . .After publication with
the notice of copyright, . . .send all the required items to the Register of Copyrights.Ž). In
addition, it should be noted that many of the then-existing bilateral treaties speci“cally
required compliance with U.S. formalities as a condition of bilateral protection. See Katz,
supra note 68, at 80; George D. Cary, The United States and Universal Copyright: An
Analysis of Public Law 743, in Kuperfman & Foner, supra note 69, at 83, 93 & n. 21.
71 See 37 C.F.R. §202.2(a)(3) (1959) (•Works “rst published abroad, other than works
eligible for ad interim registration, must bear an adequate copyright notice at the time of
their “rst publication in order to secure copyright under the law of the United States.Ž),
in 24 Fed. Reg. 4956.
72 See Universal Copyright Convention, Sept. 6, 1952, Art. III(1) (•Any Contracting
State which, under its domestic law, requires as a condition of copyright, compliance
with formalities . . .shall regard these requirements as satis“ed with respect to all works
protected in accordance with this Convention, and “rst published outside its territory
and the author of which is not one of its nationals, if from the time of “rst publication
all the copies of the work published with the authority of the author or other copyright
proprietor bear the symbol © accompanied by the name of the copyright proprietor and
the year of “rst publication placed in such a manner and location as to give reasonable
notice of claim of copyright.Ž).
73 See George D. Cary,Proposed New Copyright Office Regulations, 6 Bull. Copyr. Soc•y
USA 213, 213 (1959) (regulation •is intended to make clear that the Of“ce no longer
considers the dictum in the [ Heim] case . . .as controlling its action . . .[because] the sub-
sequent enactment of the so-called •U.C.C. amendments• to the copyright law in effect
amounted to a Congressional expression, contrary to the dictum, that foreign works, in
order to obtain the bene“t of U.S. copyright law, must, at the time of “rst publication,
contain the form of notice provided for in the U.C.C.Ž). See also Kaminstein, supra note
69, at 33; George D. Cary, The United States and Universal Copyright: An Analysis
of Public Law 743, in Kuperfman & Foner, supra note 69, at 83, 91…94. The author
agrees with this analysis; but it should be noted that two respected commentators have
concluded otherwise. See 2 Melville B. Nimmer and David Nimmer, Nimmer on Copy-
right, §7.12[D][2][a], at 7…105 to 7…106 (2007); 1 Paul Goldstein, Goldstein on Copyright
§3.7.2, at 3:114 (3rd ed. 2005).
74 See 37 C.F.R. §202.2(a)(3) (2007) (•Works “rst published abroad before January 1,
1978, other than works for which ad interim copyright has been obtained, must have
borne an adequate copyright notice. The adequacy of the copyright notice for such
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182 T.T. Ochoa

book was not in the public domain, 91 probably because the public domain
had traditionally been considered to be irrevocable. 92 Instead, the court
held that a U.S. copyright arose upon publication with notice in 1926, even
though the common-law copyright in the work had expired three years ear-
lier. The Ninth Circuit also mischaracterized Heim when it paraphrased
that case as holding that •publication abroad with no notice or with an
erroneous notice would not preclude subsequently obtaining a valid United
States copyright.Ž93 That is not what Heim held; instead, Heim held that a
valid United States copyright arose upon publication abroad with no notice
or with an erroneous notice. 94 Yet two pages later, the Twin Books court
states: •Disney cites no authority, nor could it, for the proposition that
publication abroad without notice of copyright secures protection under
the 1909 Act.Ž95 The authority that so holds is Heim, which Twin Books
purported to rely on. 96

The result reached in Twin Books would have made more sense if the
court had held instead that publication in a foreign country simply didn•t
count at all for purposes of common-law copyright (even though that con-
clusion would have contradicted a century of precedent). 97 If the court had
so ruled, then during 1923…1926, the work would still have been protected
in the United States under common-law copyright as an unpublished work
(that is, as a work unpublished in the United States), and then the work
would have validly obtained a federal statutory copyright when it was pub-
lished with notice in a country with whom the U.S. had treaty relations. 98

Alternatively, the Twin Books court could have relied on copyright
restoration. Effective January 1, 1996, 99 in accordance with Art. 18 of the
Berne Convention,100 Congress restored the copyrights in works of foreign

91 See note 86, supra.
92 See Tyler T. Ochoa, Origins and Meanings of the Public Domain, 28 U. Dayton L. Rev.
215, 262…66 (2003);but see Tyler T. Ochoa, Patent and Copyright Term Extension and
the Constitution: A Historical Perspective, 49 J. Copyr. Soc•y USA 19, 48…49 (2001) (not-
ing individual instances of Congress restoring copyright in works in the public domain);
id. at 61…72 (describing Congressional restoration of patent protection to inventions in
the public domain).
93 Twin Books, 83 F.3d at 1166 (emphasis added).
94 Heim, 154 F.2d at 486…87; id. at 488 (Clark, J., concurring).
95 Twin Books, 83 F.3d at 1168.
96 See also 1 Nimmer on Copyright, supra note 73, §4.01[C][1], at 4…8 n. 35.11.
97 See note 48, supra; see also Carte v. Duff (The Mikado Case), 25 F. 183, 184
(C.C.S.D.N.Y. 1885) (•Common law rights of authors run only to the time of the pub-
lication of their manuscripts without their consent. . . .It is immaterial whether the pub-
lication be made in one country or another.Ž) (emphasis added).
98 See Twin Books, 83 F.3d at 1168 (•Disney is correct publication in a foreign country
with notice of United States copyright secures United States copyright protection.Ž).
99 See 17 U.S.C. §104A(h)(2)(A).
100 See Berne Convention for the Protection of Literary and Artistic Works, 1971 Paris
Text, Art. 18(1) (•This Convention shall apply to all works which, at the moment of its
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9 Copyright Protection for Works of Foreign Origin 183

origin that had entered the public domain in the United States for failure
to comply with formalities, such as notice and renewal, but had not yet
entered the public domain in their source countries. 101 Had the court taken
this copyright restoration statute into account, it could have found that the
copyright in Bambi commenced in 1923, under Heim; and that Bambi had
lost its U.S. copyright in 1951, when Salten•s heir failed to “le a renewal;
but that Bambi had its U.S. copyright restored in 1996. Alternatively, it
could have held that Bambi had been placed in the public domain in 1923
when it was published without notice, but that it had its U.S. copyright
restored in 1996. In either case, however, Disney would have been treated
as a •reliance partyŽ and would have been entitled to continue exploiting
its movie version during the remainder of the copyright term on payment
of a reasonable royalty.102

9.5 An Illustrative Case

The incoherence of Twin Books becomes all the more apparent when it
is applied in a more typical factual setting, one in which publication of
the work with notice does not occur until many years later, if at all. That
is the situation that arose in Société Civile Succession Richard Guino v.
Beseder, Inc.,103 a case which involved eleven sculptures created in France
between 1913 and 1917 by Pierre August Renoir and Richard Guino.104 The
sculptures were “rst published in 1917 in France as works of Renoir; 105 and
they were republished in France in 1974 and in 1983 as works of Renoir
and Guino.106 The works were registered in the United States in 1984; 107

but there was no evidence that the works had ever been published with
authorization in the United States. When the defendants reproduced the

coming into force, have not yet fallen into the public domain in the country of origin
through the expiry of the term of protection.Ž).
101 See 17 U.S.C. §104A(h)(6)(B), 17 U.S.C. §104A(h)(6)(C)(i).
102 See 17 U.S.C. §104A(h)(4) (de“ning •reliance partyŽ); 17 U.S.C. §104A(d)(3)(A)
(de“ning rights of reliance parties in derivative works created before enactment of the
Uruguay Round Agreements Act).
103 414 F. Supp. 2d 944 (D. Ariz. 2006).
104 Id. at 946 & n. 3 (listing the eleven sculptures).
105 Id. at 946.
106 Id. The opinion is a little unclear on this point. It states that •[t]he sculptures were
published as Renoir-Guino works in 1974, in an exhibition for sale held at the Bristol
Hotel in Paris, France.Ž Id. Later, however, it states that •the sculptures were not “rst
published as Renoir-Guino works until 1983.Ž Id.
107 Id. (•Plaintiff registered the copyright to the sculptures with the Copyright Of“ce in
the United States on June 11, 1984.Ž).
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184 T.T. Ochoa

sculptures and advertised them for sale at their art gallery in Arizona, the
plaintiffs sued for copyright infringement. 108

This case starkly demonstrates the differences between the Heim and
Twin Books approaches to the formality of notice under the 1909 Act. If
Heim is correct, then the sculptures obtained a U.S. statutory copyright
no later than 1917, when the sculptures were “rst published in France, a
country with whom the U.S. had reciprocal copyright relations. 109 Those
copyrights would have expired 28 years later, in 1945, when no renewals
were “led for in the United States. 110 When the 1976 Act came into effect,
the works would have been in the public domain, and they would have been
ineligible for further copyright protection. 111 Even assuming hypothetically
that renewals had been made, the copyrights would have been remained
valid for another 28 years until 1973. All such subsisting copyrights were
extended temporarily pending the enactment of the 1976 Act, 112 when 19
years were added to the renewal term.113 The copyrights would therefore
have expired at the end of 1992,114 placing the works in the public domain,
and rendering them ineligible for either the 1996 restoration of copyright
for works of foreign origin 115 or the 1998 term extension. 116

108 Id.
109 See 1891 Presidential Proclamation No. 3, 27 Stat. 981…82.
110 See former 17 U.S.C. §23 (1909, renumbered §24 in 1947, repealed 1978) (author or
his heirs are entitled to renewal only •when application for such renewal and extension
shall have made to the copyright of“ce and duly registered therein within one year prior
to the expiration of the original term of copyright.Ž).
111 See P.L. 94…553, Title I, §103, 90 Stat. 2599 (1976) (•This Act does not provide copy-
right protection for any work that goes into the public domain before January 1, 1978.Ž).
112 See P.L. 92…566, 86 Stat. 1181 (1972) (extending all subsisting copyrights to Dec. 31,
1974); P.L. 93…573, §104, 88 Stat. 1873 (1974) (extending all subsisting copyrights to
Dec. 31, 1976).
113 See former §304(b), as enacted by P.L. 94…553, Title I, §101, 90 Stat. 2574 (1976)
(•The duration of any copyright, the renewal term of which is subsisting at any time
between December 31, 1976, and December 31, 1977, inclusive,. . .is extended to endure
for a term of seventy-“ve years from the date copyright was originally secured.Ž); see
also id. §102, 90 Stat. 2598…99 (providing that §304(b) •take[s] effect upon enactment
of this Act.Ž).
114 See 17 U.S.C. §305 (•All terms of copyright provided by sections 302 through 304
run to the end of the calendar year in which they would otherwise expire.Ž).
115 See 17 U.S.C. §104A(h)(6)(C) (restoration applies only if the work is in the public
domain for one of the speci“ed reasons, not including expiration of maximum period of
duration); see also 17 U.S.C. §104A(a)(a)(B) (•Any work in which copyright is restored
under this section shall subsist for the remainder of the term of copyright that the work
would have otherwise been granted in the United States if the work had never entered
the public domain in the United States.Ž).
116 See 17 U.S.C. §304(b) (as amended) (•Any copyright in its renewal term at the
time that the Sonny Bono Copyright Term Extension Act become effective shall have
a copyright term of 95 years from the date copyright was originally secured.Ž) (empha-
sis added). The CTEA became effective on Oct. 27, 1998, see P.L. 105…298, §106, 112
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9 Copyright Protection for Works of Foreign Origin 185

Under Twin Books, however, the 1917 publication of the sculptures in
France did not place the works in the public domain, nor did it secure a
federal statutory copyright. Thus, when the 1976 Act came into effect, the
sculptures would have been eligible for protection under section 303, as
works •created before January 1, 1978, but not theretofore in the public
domain or copyrighted.Ž117 Under this section the works are entitled to the
copyright term given to new works, life of the longest-surviving author plus
70 years, subject to a statutory minimum. 118 Since Guino died in 1973, the
copyrights would endure until the end of 2043. 119 However, since the works
were •published on or before December 31, 2002,Ž the statutory minimum
term provides that •the term of copyright shall not expire before December
31, 2047.Ž120

Thus, application of Heim would result in the copyright having expired
in 1945 (or 1992, if hypothetically renewed), and being ineligible for copy-
right restoration; whereas application of Twin Books would result in the
copyright enduring to the end of 2047, a difference of over 100 years! Not
surprisingly, although the district court was located in the Ninth Circuit and
was bound to follow Twin Books, it did criticize Twin Books in its opinion,
expressing the view that it had been decided incorrectly. 121

But it is not as simple a matter as choosing between these two alterna-
tives, because there are two additional possibilities that must be considered
(although in this case, they lead to the same two results). First, under the
Copyright Of“ce•s interpretation of the 1909 Act, 122 publication without
notice in France in 1917 placed the works in the public domain, instead
of investing them with a federal statutory copyright. Again, however, the
works would have been ineligible for copyright restoration in 1996, be-
cause the term they otherwise would have enjoyed but for the notice and
renewal requirements would have expired in 1992. 123 Alternatively, one
could take the (historically incorrect) view that foreign publication simply

Stat. 2829, so any works already in the public domain at that time did not have their
copyrights extended.
117 17 U.S.C. §303(a). As an aside, it is clear that Congress intended for §303 to apply
only to unpublished works. See notes 126…30,infra. It is only the Ninth Circuit•s er-
roneous holding that publication without notice abroad neither placed the work in the
public domain nor invested it with statutory copyright that allows such works to fall
within the literal language of § 303.
118 See 17 U.S.C. § 303(a).
119 See Société Civile Succession Richard Guino, 414 F. Supp. 2d at 952.
120 17 U.S.C. §303(a). Recall that the court found that the works had been published in
1983. See note 106 and accompanying text, supra. The court and the litigants apparently
overlooked the effect of this publication in making the works eligible for the statutory
minimum term.
121 See Société Civile Succession Richard Guino, 414 F. Supp. 2d at 949…51.
122 See notes 69…74 and accompanying text,supra.
123 See 17 U.S.C. §104A(a)(1)(B).
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188 T.T. Ochoa

the work published in the United States, arguably works “rst published
abroad without any notice were published •with the notice required by this
title.Ž135 Again, however, if one could secure a U.S. copyright by publishing
abroad without notice, fewer works would have needed to have their copy-
rights restored in 1996, because they already would have had a copyright 136

(if properly renewed). 137 In addition, any third parties that began exploiting
such works without permission before 1996 would not be treated as reliance
parties, because the works technically would have been •subject to copy-
right protectionŽ and would not have been in the public domain. 138 Instead,
they would simply be longstanding (but newly discovered) infringers. Fi-
nally, one must admit that it is a strange reading of the statute to say that
publication without any notice at all is the equivalent of publication •with
the notice required by this title.Ž 139

That leaves us with the fourth alternative: that initial publication with-
out notice in a foreign country placed the work in the public domain in
the United States, even though it would not have done so if the work had
previously been published with notice. This solution is consistent with the
language of the statute; and unlike Heim, it is also consistent with the reg-
ulation adopted by the U.S. Copyright Of“ce in 1959 and still in effect to-
day.140 It is subject to the criticism that it would be pointless to require only
that the initial copy sold abroad bear notice; 141 but as a practical matter,
that would be unlikely to happen. If the foreign author or publisher wanted

135 This is the interpretation advocated by Nimmer. See 2 Nimmer on Copyright, supra
note 73, §7.12[D][2][a] at 7…103 to 7…104.
136 See Vincent A. Doyle, George D. Cary, Marjorie McCannon & Barbara Ringer, Copy-
right Law Revision Study No. 7, Notice of Copyright 14 (1957) (•the doctrine of the
Heim case would mean that the bulk of works by foreign authors “rst published abroad
are effectively protected under U.S. copyright law without the observance of any formal-
ities.Ž).
137 Admittedly, the formality of renewal would have caused most of these works to enter
the public domain at the end of their initial 28-year term, since only those copyright
owners who were aware of the Heim decision would have bothered to apply for renewal
of copyright in their works. These works would therefore bene“t from copyright restora-
tion. This fact makes the Heim approach clearly the second-best alternative in terms of
making copyright restoration meaningful.
138 See 17 U.S.C. §104A(h)(4)(A) (de“ning •reliance partyŽ as •any person who . . .with
respect to a particular work, engages in acts, before the source country of that work
becomes an eligible country, which would have violated section 106 if the restored work
had been subject to copyright protection, and who, after the source country becomes an
eligible country, continues to engage in such acts.Ž).
139 See Heim, 154 F.2d at 488 (Clark, J., concurring) (•This novel conclusion . . .seems
to me impossible in the face of the statutory language.Ž); Twin Books, 83 F.3d at 1168
(•There is absolutely no way to interpret that language to mean that an author may se-
cure copyright protection for his work by publishing it without any notice of copyright.Ž).
140 See notes 71…74 and accompanying text.
141 See Heim, 154 F.2d at 487 (•Such a requirement would serve no practical pur-
pose, for a notice given by a single copy would obviously give notice to virtually no
one.Ž). Note, however, that a sale of only a single copy would not likely be deemed to
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9 Copyright Protection for Works of Foreign Origin 189

to secure a U.S. copyright without publishing the work in the United States,
it is more likely that the entire “rst edition sold abroad would have a copy-
right notice, even if subsequent editions did not. 142 And since the 1909 Act
had a manufacturing clause, requiring that deposit copies be printed from
type set in the United States, 143 it is likely that Congress envisioned (or
desired) that most works would be published domestically “rst, or else that
they would simultaneously be published in the United States and abroad, in
order to secure United States copyright protection. 144 Finally, those works
which were “rst published abroad without notice would still be eligible for
the copyright restoration enacted by Congress in 1994 (effective January 1,
1996).145 This solution would also allow parties who began exploiting such
works before 1996 to be treated as reliance parties under the copyright
restoration statute. 146

It should be noted that, because of copyright restoration, the last two
alternatives will today always reach the same results in terms of validity
and expiration of the copyright. The only meaningful difference between
them is that the Copyright Of“ce•s interpretation would allow third parties
who began exploiting such works before 1996, and which continue to do so
today, to be treated as reliance parties under the statute; whereas under the
Heim approach, there can be no reliance parties for those few works which
were registered under the •rule of doubtŽ and were subsequently renewed.

9.6 Conclusion

Copyright practitioners should be dismayed that an important question of
interpretation of the 1909 Act is still unresolved nearly 100 years after

constitute a •publication.Ž See 17 U.S.C. §101 (de“ning •publicationŽ as •the distribution
of copies . . .of the work to the publicŽ).
142 That was the case in Heim itself, where the entire “rst edition published in Hungary
bore a U.S. copyright notice. 154 F.2d at 481. It was only the error in the date in the
notice that made it necessary for the court to determine whether publication without
notice was suf“cient to obtain copyright protection. Id. at 486. See also Katz, supra note
68, at 68 (•In practice, English language works and periodicals published abroad tend to
carry the notice of copyright in the initial printing. Astute foreign publishers of foreign
language works have long made the initial publication bear the appropriate United States
copyright notice.Ž).
143 See notes 34…35 and accompanying text,supra.
144 This is particularly true when one considers the sole express exception to the notice
requirement. Works “rst published abroad in English could secure an ad interim copy-
right by depositing one complete copy of the foreign edition, giving the copyright owner
a short time to comply with the manufacturing clause and to deposit and register the
complying copies. See Copyright Act of 1909, §§21…22 (renumbered §§22…23 in 1947;
repealed 1978); Katz, supra note 68, at 60 (making this argument).
145 See 17 U.S.C. §104A(h)(6)(C).
146 See 17 U.S.C. §104A(h)(4)(A).
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10 The Internationalization of Internet Law 193

development in international electronic commerce law. Available in Ara-
bic, Chinese, English, French, Russian and Spanish, all of its versions are
equally authentic. 3

From 16 January 2006 to 16 January 2008, any state can sign the UN-
ECIC at the United Nations Headquarters in New York. 4 During this pe-
riod, a total of 18 states signed it, including: the Central African Repub-
lic, China, Columbia, Honduras, Iran, Lebanon, Madagascar, Montenegro,
Panama, Paraguay, Philippines, the Republic of Korea, the Russian Fed-
eration, Saudi Arabia, Senegal, Sierra Leone, Singapore and Sri Lanka.5

Three rati“cations are still required before the Convention will enter into
force.

The United States has not yet signed the Convention, nor have any of the
European Union Member States or the European Union itself (although the
Convention is open for signature by regional economic integration organi-
sations6).7 A reason for European hesitation might be that there are some
overlaps with EU directives concerning electronic commerce and electronic
signatures.

10.1.2 Aim of the Convention

The aim of the UN Convention is to remove legal obstacles to electronic
commerce, including those which arose under other instruments, on the
basis of the principle of functional equivalence. 8 Furthermore, the treaty
aims to provide a common solution in a manner acceptable to states with
differing legal, social and economic systems.9 Its unique contribution can
be found in Article 20, which has the goal of removing obstacles to e-
commerce found in earlier conventions:

of Electronic Communications in International Contracting, http://www.un.org/News/
Press/docs/2005/ga10424.doc.htm, (last visited December 3, 2005).
3 Art. 25(2).
4 Art. 16(1).
5 http://www.uncitral.org/uncitral/en/uncitral texts/electronic commerce/2005Convent-
ion status. html, (last visited January 20, 2008).
6 Art. 17.
7 See W. Kilian (2007), The UN-Convention on the Use of E-Communications in Inter-
national Contracts, CRi 4/2007, p. 102.
8 UNCITRAL (11- 22 October 2004) A/CN.9/571 – Report of the Working Group on Elec-
tronic Commerce on the work of its forty-fourth session, Vienna, http://daccessdds.un.
org/doc/UNDOC/GEN/V04/589/92/PDF/V0458992.pdf?OpenElement, (last visited Febru-
ary 1, 2006), para. 14.
9 United Nations (23 November 2005) United Nations Convention on the Use of Elec-
tronic Communications in International Contracts, A/60/515, http://www.uncitral.org/
pdf/english/texts/electcom/2005Convention.pdf, (last visited August 7, 2006). See Pream-
ble, 6th passage.
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194 P.P. Polánski

The provisions of this Convention apply to the use of electronic communications
in connection with the formation or performance of a contract to which any of the
following international conventions, to which a Contracting State to this Conven-
tion is or may become a Contracting State, applies:

Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 10 June 1958);

Convention on the Limitation Period in the International Sale of Goods (New
York, 14 June 1974) and Protocol thereto (Vienna, 11 April 1980);

United Nations Convention on Contracts for the International Sale of Goods
(Vienna, 11 April 1980);

United Nations Convention on the Liability of Operators of Transport Terminals
in International Trade (Vienna, 19 April 1991);

United Nations Convention on Independent Guarantees and Stand-by Letters
of Credit (New York, 11 December 1995);

United Nations Convention on the Assignment of Receivables in International
Trade (New York, 12 December 2001).10

Since the UN Convention applies to the listed conventions to which a
Contracting State is, or may become, a party, it may have a signi“cant effect
on existing legal rules. For example, the term •writingŽ as used in Article 13
of CISG would be given a new meaning when a Contracting State to CISG
becomes a Contracting State to the new Convention. The provisions of the
Convention also apply to other conventions related to international trade,
but a Contracting State may declare that it will not bound by that provi-
sion.11 Such a declaration by a Contracting State can be made, changed
and withdrawn at any time, 12 unlike reservations, which are not permitted
under this Convention. 13

10.1.3 Organization

The UN Convention contains a Preamble and 25 articles. It is organised
into four chapters. Chapter delineates the convention•s scope of applica-
tion. Chapter 1 contains general provisions, including the de“nitions of the
terms used. Chapter 2.3, covering the •use of electronic communications
in international contracts,Ž contains provisions on the legal recognition of
electronic communications, form requirements of a contract or a commu-
nication, time and place of electronic communications, invitation to make
offers, use of automated systems for contract formation, availability of con-
tract terms, and treatment of input error. Chapter 3.4 contains some “nal
provisions.

10 Art. 20(1).
11 See Art. 20(2).
12 Arts. 21(1) and (4).
13 Art. 22.
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10 The Internationalization of Internet Law 195

The drafters of the Convention were heavily in”uenced by the 1980 Vi-
enna Convention and the Model Laws on Electronic Commerce and Elec-
tronic Signatures. The in”uence of the Vienna Convention is clearly visible
in the “rst chapter of the Convention, and to a lesser extent in the remain-
ing parts. The impact of the Model laws is noticeable in the third chapter.

10.1.4 Sphere of Application

The scope of application of the UN Convention extends to the use of elec-
tronic communications in connection with the formation or performance
of a contract between parties whose places of business are in different
states,14 and therefore, is wider than that of the CISG, which is applicable
only to contracting states. However, Article 19 of the UN Convention per-
mits contracting states to limit its application to other contracting states or
when the parties agree that it applies, they might limit its application only
to contracting states. Recently, Connoly and Ravindra pointed out that this
provision •has the potential to re-introduce the very legal ambiguities that
the Convention is designed to avoid.•15

The Convention de“nes •electronic communicationŽ as •any communi-
cation that the parties make by means of data messagesŽ. •Data messageŽ,
in turn, means •information generated, sent, received or stored by elec-
tronic, magnetic, optical or similar means, including, but not limited to,
electronic data interchange, electronic mail, telegram, telex or telecopy.Ž
Although applications such as the World Wide Web or peer-to-peer net-
works are not expressly mentioned, the de“nition is broad enough to cover
all existing and emerging information processing technologies. 16

By applying the Convention to all electronic communications, the scope
of the Convention is made very broad. Coverage extends not only to con-
tracts, but also to electronic negotiations and contracts formed partially by
digital means. The nationality or character of the parties is irrelevant. 17

Place of business is de“ned as •any place where a party maintains a non-
transitory establishment to pursue an economic activity other than the
temporary provision of goods or services out of a speci“c location.Ž 18 A
party•s place of business is presumed to be the location indicated by that

14 Art. 1(1). See also Art. 1(2) which repeats Art. 1(2) of CISG.
15 Connoly, C. and Ravindra, P. (2006), First UN Convention on eCommerce finalized,
p. 33.
16 For a critique of this approach, see Polanski, P. P. (July 2003) Custom as a Source
of Supranational internet Commerce Law (PhD Thesis), The University of Melbourne,
http://eprints.unimelb.edu.au/, (last visited June 1, 2007), s. 46.
17 Art. 1(3).
18 Art. 4(h).
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10 The Internationalization of Internet Law 199

The standard of reliability shall be assessed in the light of the purpose for
which the information was generated and all relevant circumstances, 38 in-
cluding trade usages.

10.2.3 Time and Place of Dispatch and Receipt
of Electronic Communications

The UN Convention•s provisions on time and place of dispatch and on re-
ceipt of electronic messages differ in comparison to those of the Model Law
on Electronic Commerce. 39 As a rule of thumb, the place of business des-
ignates the place where the information was dispatched or received, even
if the supporting information system is located elsewhere. 40 The time of
dispatch is considered to be the time when a message leaves the computer
system of a sender, whereas the time of receipt is the time it becomes capa-
ble of being retrieved by the addressee at a designated electronic address.
The message is presumed to be capable of being retrieved when it reaches
the addressee•s electronic address.41

The correct electronic address is important, because the time of receipt
at another address is when the addressee becomes aware that a message
has been sent and that it can be retrieved. This provision is well-suited
to e-mail and EDI-based electronic commerce, but may not be so easy to
establish in case of web-based commerce, where such information would
usually be recorded only by one automated system. This provision is not
intend to establish rules for ascertaining the time and place of contract
formation.

10.2.4 Invitation to Make Offers

The UN Convention also contains novel principles on invitations to make
offers. Article 11 contains the following presumption with regards to the
status of interactive ordering systems:

A proposal to conclude a contract made through one or more electronic
communications which is not addressed to one or more speci“c parties,
but is generally accessible to parties making use of information systems,
including proposals that make use of interactive applications for the place-
ment of orders through such information systems, is to be considered as

38 Art. 9(5).
39 Art. 10.
40 See Art. 6.
41 Art. 10(2), third sentence.
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200 P.P. Polánski

an invitation to make offers, unless it clearly indicates the intention of the
party making the proposal to be bound in case of acceptance.42

This presumption is of particular importance for web-based electronic
shops. Therefore, unless the online merchant making the proposal clearly
indicates his or her intention on a website, his electronic catalogue will not
be treated as a de“nite offer. However, one should note that this presump-
tion is only valid provided that a proposal is not addressed to one or more
speci“c parties. The drafters may have failed to notice that after a customer
logs into an interactive ordering system, the proposal is always speci“cally
addressed to him or her, which can be easily ascertained if a system has
implemented shopping cart technology. In consequence, from the moment
of log-in, proposals should be treated as offers as they are customarily very
speci“c, addressed to a registered user and allow for immediate placement
of an order. Clearly, the provision of Article 11 could have been better
formulated. It fails to take into account the fact that registration in any
online system can be regarded as a communication addressed to a speci“c
person. Furthermore, it does not de“ne what constitutes an invitation to
treat and how it is to be distinguished from an offer. 43 Finally, it uses the
confusing term •interactive applications for the placement of ordersŽ rather
than •automated message systemŽ used elsewhere in the text, which might
lead to unnecessary problems of interpretation. 44

10.2.5 Electronic Mistake

The UN Convention also regulates the consequences of a contractual mis-
take. When a person makes an input error on an interactive website and is
not given the opportunity to correct it, he or she has the right to withdraw
that portion of the electronic communication if he or she:

(a) ( . . .) noti“es the other party of the error as soon as possible; and (b) ( . . .) has
not used or received any material bene“t or value from the goods or services, if
any, received from the other party. 45

This provision spurred a great deal of controversy. Critics argued that
such a provision might con”ict with well-established contract law prin-
ciples; that it is more appropriate for consumer transactions; and that it

42 Art. 11.
43 See the discussion on this topic under Vienna Convention heading and Contract law
section above.
44 See an even more confusing explanation for this choice in UNCITRAL Working
Group IV (Electronic Commerce) (2005) A/60/17 – Report of the United Nations Com-
mission on International Trade Law on the work of its thirty-eighth session, 4–15
July 2005, United Nations, http://daccessdds.un.org/doc/UNDOC/GEN/V05/868/63/PDF/
V0586863.pdf?OpenElement, (last visited November 5, 2005), para. 87.
45 Art. 14(1).
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210 P.P. Polánski

as it offers both the certainty of the harmonisation movement and the
self-regulation of more detailed matters in agreements. None of these ap-
proaches, however, will provide the globally binding norms necessary to
solve present internet disputes. The regulatory approach fails to do so,
because there are as yet no global written laws. The self-regulation ap-
proach fails to do so because it only binds the parties to the agreement.

The widespread adoption of a global internet convention could poten-
tially help to solve this problem. The new Convention on the Use of
Electronic Communications in International Contracting may ultimately
provide the solution. However, the new Convention would have to be ac-
cepted by every country interested in the use of the internet, which seems
unachievable in the near future. It would also have to be revised to re-
”ect changes in technology, which is also a very dif“cult task. At best the
Convention will provide a general framework, leaving detailed norms to be
decided by others, and providing only a limited measure of legal certainty.
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