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An Eco-Feminist Perspective on the Climate Change Regime  

 

I. Unfolding Tragedy of the Atmospheric Commons 

 Anthropogenic climate change in Earth’s atmospheric commons is regarded as the 

quintessential global environmental problem today.1 The problem at hand is one of preventing 

dangerous climate change by reining in greenhouse gas emissions. A commons, such as our 

atmosphere, is “a resource to which no single decision-making unit holds exclusive title.”2 The 

origins of the term go back to medieval England when villagers would jointly use pasture and 

woodlands under local customary practices of collective stewardship. Overuse of a commons 

would deplete the resources it provides - such as pasture, woodlands, fish or others - resulting 

result in what Garret Hardin (1968), reworking an idea first posited by David Hume (1740), 

referred to as the ‘tragedy of the commons.’ The standard example is one of an open pasture 

where herdsmen freely graze their cattle, a practice that works so long as the carrying capacity of 

the pasture is maintained. If capacity is exceeded, the ‘inherent logic of the commons 

remorselessly generates tragedy’ in that even though a herdsman will individually benefit by 

adding more cows to the pasture (he has more well-fed cows to sell), the negative effects of 

overgrazing will be shared by all herdsmen, regardless of whether they stayed within the 

pasture’s carrying capacity or not. Therefore, every rational herdsman will add more cows, 

                                                           
1 David Hunter, James Salzman & Durwood Zaelke, ‘International Environmental Law & Policy’ 3rd ed. P. 631. 
Foundation Press, NY 2007 
2 Vogler, John (quoting Wijkman 1982) in ‘The Global Commons’, John Wiley & Sons Ltd., England, 1995, p.2 
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extracting as much individual benefit as he can from the pasture, leading to eventual ruin for all 

as once the commons is exhausted, nobody will be able to graze their cows there anymore, 

bringing their livestock livelihoods to an end.   

A similar tragedy could unfold in the atmospheric commons through human-induced 

climate change arising from growing greenhouse gas emissions.3 Evidence of climate change is 

seen in the increase of extreme and unpredictable weather events like floods, droughts, typhoons, 

heat waves, wild fires and ice melts, as well as rising sea levels from global warming. The 

problem of global warming was first signaled in the early1800s by Jean Baptiste Joseph Fourier 

(1768-1830) and subsequently extrapolated by Svante Arrhenius (1859-1927), who put forward 

the theory of the ‘greenhouse effect’ in 1898.4  Climate change puts the whole global 

environment at risk of extreme weather events even though it is anticipated that certain latitudes, 

such as those in the extreme north, may benefit from a warming planet.  

This paper will draw on eco-feminist analysis to examine the prospects for success for the 

global climate regime. My thesis is that the current neoliberal approach driving the regime not 

only deepens inequality between states, but results in an operational framework that cannot 

mitigate global climate change. Feminist legal theory, specifically eco-feminist approaches, with 

their emphasis on cooperation, reciprocity and social justice, can provide helpful insights for 

creating a more equitable foundation for state cooperation for reducing greenhouse emissions. 

Section one of the paper will give an overview of the climate problem. Section two will discuss 

the norms underlying the climate regime as contained in the United Nations Framework 

                                                           
3 IPCC Fourth Assessment Report: Climate Change 2007 at 
https://www.ipcc.ch/publications_and_data/ar4/syr/en/mains2-4.html Accessed 3/3/15 
4 James R. Fleming, ‘Joseph Fourier, the ‘greenhouse effect’, and the quest for a universal theory of terrestrial 
temperatures’, at 

http://davidmlawrence.com/Woods_Hole/References/Fleming_1999_JosephFourier.pdf accessed 
3/9/15. 

https://www.ipcc.ch/publications_and_data/ar4/syr/en/mains2-4.html
http://davidmlawrence.com/Woods_Hole/References/Fleming_1999_JosephFourier.pdf
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Convention of Climate Change (UNFCCC) and its Kyoto Protocol. Section three will analyze the 

regime using an eco-feminist lens and section four will be draw conclusions. 

 

I. The climate problem 

Over the last hundred years, Earth’s temperature has warmed by about 0.74oC, with 

approximately half of this warming, 0.4oC, having taken place since 1979.5 Global warming is 

being driven by an increasing concentration of ‘greenhouse gases’ (GHGs) in the Earth’s 

stratosphere. These gases are being released by human exploitation of Earth’s carbon-based 

resources such as oil, coal and natural gas, which produce more than two-thirds of the global 

greenhouse gas emissions responsible for anthropogenic climate change.6 It is now clear that 

economic development, in its carbon-based industrialized form, is not environmentally 

sustainable.7 The goal of the UNFCCC, its Kyoto Protocol, and the 2015 Paris Agreement, is to 

regulate GHG emissions to a degree “that will prevent dangerous anthropogenic interference 

with the climate system.”8  

The Intergovernmental Panel on Climate Change (IPCC), the expert body assessing 

climate change, notes that prevention of dangerous interference with the climate system “is a 

complex task that can only be partially supported by science, as it inherently involves normative 
                                                           
5 University Corporation for Atmospheric Research in https://www2.ucar.edu/climate/faq/how-much-has-global-
temperature-risen-last-100-years accessed 12/13/15 
6 UNFCCC Secretariat press release found at 
http://unfccc.int/files/press/news_room/press_releases_and_advisories/application/pdf/20070503_ipcc_wgiii_pr
ess_release_berlin.pdf p. 1. Accessed 12/27/15 
7 The September 2013 IPCC Report states that 555 billion tonnes of carbon have been emitted since 1750, with 
global emissions today running at approximately 10 billion tonnes a year. See 

http://www.theguardian.com/environment/2013/nov/11/ipcc-corrects-carbon-figures-climate-report 
Accessed 11/12/15 
8 UNFCCC Article 2 at http://unfccc.int/essential_background/convention/background/items/1353.php 
Accessed 9/9/15 

https://www2.ucar.edu/climate/faq/how-much-has-global-temperature-risen-last-100-years
https://www2.ucar.edu/climate/faq/how-much-has-global-temperature-risen-last-100-years
http://unfccc.int/files/press/news_room/press_releases_and_advisories/application/pdf/20070503_ipcc_wgiii_press_release_berlin.pdf
http://unfccc.int/files/press/news_room/press_releases_and_advisories/application/pdf/20070503_ipcc_wgiii_press_release_berlin.pdf
http://www.theguardian.com/environment/2013/nov/11/ipcc-corrects-carbon-figures-climate-report
http://unfccc.int/essential_background/convention/background/items/1353.php
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judgments.”9 A key issue is the global North using the global South as a site for offsetting 

developed country emissions, while deepening poverty in the South means that reducing 

emissions is not a priority for these states either. The result is increasing greenhouse emissions 

that, if not reined in, will eventually lead human society into uncharted waters of dangerous 

climate change. Current warming levels having already triggered unanticipated climatic changes 

on the planet10 with GHGs being released into the atmosphere at a faster rate than natural ‘sinks’ 

– plants, soils and water - can absorb them. 

 How are greenhouse gases a problem? GHGs prevent some of the sun’s heat that is 

normally radiated back into the atmosphere from Earth, from further radiating out into space, as 

would normally happen. This is because GHGs in the stratosphere re-radiate that heat back to 

Earth and thus ‘trapped’ in the planet’s biosphere, this ‘extra’ heat creates an ‘enhanced 

greenhouse effect’ on the planet, resulting in global warming. 11 This warming is causing a 

change in Earth’s climate.  

 There is now consensus among scientists that anthropogenic climate change is occurring 

“at a faster rate and with greater impacts than previously projected,” necessitating that 

“immediate action” be taken to reduce emissions.12At risk for humanity is “the potential 

disruption of our global climate system on the one hand and the future of our fossil fuel-based 

economy on the other.”13 Since the dawn of the Industrial Revolution in Europe in 1750, 

industrialized nations have relied heavily on energy from fossil fuels for their development. The 

                                                           
9 See IPCC Working Report of 2007 at http://www.ipcc.ch/publications_and_data/ar4/wg3/en/ch1s1-2-
2.html Accessed 9/9/15 
10 Pew Center Science Brief, ‘The Causes of Climate Change’, p.5, found at 

http://study.globalmdp.org/course/view.php?id=29 accessed 12/5/15 
11 University Corporation for Atmospheric Research in http://www.ucar.edu/learn/1_3_1.htm accessed 12/29/15 
12 David Hunter, James Salzman & Durwood Zaelke, ‘International Environmental Law & Policy’ 3rd ed. P. 634. 
Foundation Press, NY 2007 
13 Ibid. 631 

http://www.ipcc.ch/publications_and_data/ar4/wg3/en/ch1s1-2-2.html
http://www.ipcc.ch/publications_and_data/ar4/wg3/en/ch1s1-2-2.html
http://study.globalmdp.org/course/view.php?id=29
http://www.ucar.edu/learn/1_3_1.htm
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burning of those fuels releases CO2 into the atmosphere, while other human activities such as 

coal mining, cattle and pork production and the flooding of rice fields release methane (CH4), 

another potent greenhouse gas.14 There are currently six major anthropogenic GHGs that are 

internationally regulated. These are carbon-dioxide (CO2), which comprises about 50 per cent of 

the GHG concentration in the atmosphere, methane (CH4), nitrous oxide (N2O), 

hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and sulphur hexafluoride (SF6).
15 

Anthropogenic emissions are fueling severe and unpredictable climatic events that are occurring 

at rates and in magnitudes not seen since pre-industrial times. A new vulnerability has come into 

various aspects of human lives and livelihoods: In rain-fed agriculture, for example, 

unpredictable rainfall patterns are destabilizing planting and harvesting seasons; in the field of 

human health, a growing spread of deadly diseases like malaria and dengue fever into new areas 

is emerging; in access to water, floods and droughts exacerbate communities’ ability to get 

sufficient, reliable, safe-to-use water; and in the area of human settlements, threats to habitats of 

coastal communities from rising sea levels include even the projected submersion of some entire 

island nations, like Tuvalu.16 

  II. Norm development in the climate change regime   

The climate regime is built on norms that aim to promote cooperation among states for 

the reduction of GHGs. Norm development in the regime reflects the three stages that 

international environmental law can be considered to have traversed thus far. The first stage was 

one where “repairing environmental damage was the norm, and no real attempt was made to 

                                                           
14 Ibid. 635 
15 Ibid. 636 
16 Ibid.  
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prevent such damage.”17 The second stage was a preventive one, where an anticipatory approach 

to environmental damage was instituted after the slow realization by states that such damage 

could pose serious threats to ecosystems, as occurred with the acid rain problem in Europe and 

North America in the 1970s.18 The anticipatory approach called for environmental impact 

assessments to be undertaken prior to the implementation of a project, using necessary scientific 

knowledge and “was limited by existing scientific knowledge on (a given environmental) 

issue”.19 Even though scientific techniques such as environmental impact assessments became a 

requirement of development projects, such knowledge showed itself “insufficient to predict the 

consequences of some environmental problems.”20 A more cautious approach was thus called 

for. The UNFCCC, together with other documents coming out of the 1992  Rio de Janeiro UN 

Conference on Environment and Development (the ‘Earth Summit’) can be regarded as 

introducing additional norms that mark the inception of the third and latest stage in the evolution 

of international environmental law.21 Predominant among them is the precautionary principle, 

which is to be invoked in cases where which scientific certainty on the nature or severity of 

adverse environmental impacts is lacking yet such impacts could be expected.22 Norm 

development in the climate regime thus incorporates norms emerging from the previous stages in 

the evolution of international law and also introduces additional norms that have as their goal the 

protection of the environment when faced with scientific uncertainty and climate change can be 

considered the sine qua non of such a problem.  

                                                           
17 Sumudu Atapattu, ‘Emerging Principles of International Environmental Law’, Transnational Publishers, Ardley, 
NY, 2006, p.203 
18 Ibid. 
19 Ibid. 
20 Ibid. 
21 Other documents that came out of Rio included Agenda 21, the Statement on Forest Principles and the UN 
Convention on Biological Diversity. 
22 Atapattu note 17 supra 203  
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The UNFCCC and the Kyoto Protocol divide nation-states into three broad categories: 

developed countries, countries in transition and developing countries. Developed countries refers 

to industrial, wealthy states in the global North such as the USA, Canada, Australia, Japan, South 

Korea and the EU bloc. Countries in transition refers to Eastern European states and the former 

Soviet republics. The rest of the world are the developing countries, the global South, comprising 

the poor nations of the world that are located in Africa, Asia, the South Pacific and Latin 

America. Norm development in the climate regime is thus occurring within a context of great 

economic disparity among States, which in practice translates into a global power imbalance for 

climate change response that prioritizes the interests of industrial states (the global North) over 

those of the South. 

 In the negotiations leading up to the drafting of the UNFCCC, the global South’s 

participation was secured in response to a dangling of the ‘carrot’ of aid and technology, which 

the North signaled it would provide to developing countries to assist them in their climate change 

response.23 Unfortunately, the promises for special aid for climate change response have not 

been met, with the latest effort being the creation of the Green Climate Fund as a resource for 

mitigating loss and damage in developing countries.  

The UNFCCC articulates the guiding principles for global climate change response and 

the Kyoto Protocol contains the formula “for translating these principles into practice.”24 The 

Paris Agreement of 2015 builds upon these two documents and provides the additional 

stipulation that all states, whether industrial or not, are to set targets, known as Intended 

                                                           
23 Joyeeta Gupta, ‘The Climate Change Convention and Developing Countries: From Conflict to Consensus?’ p.ix. 
Kluwer Academic Publishers, Dodrecht, The Netherlands, 1997. 
24 Lavanya Rajamani, Differential Treatment in International Environmental Law, Oxford University Press, 2006 at 
Oxford Scholarship Online, 2012, Ch. 7, p.20 at 
http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/
acprof-9780199280704-chapter-7 Accessed 10/10/15 

http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
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Nationally Determined Contributions (INDCs), for reducing greenhouse gas emissions in 

amounts that will collectively put the planet on a warming path of no more than 1.5oC, which is a 

more ambitious goal than the 2 degree warming goal of the Kyoto Protocol.  

From the outset, the problem and potential solutions for climate change have been 

differently perceived by industrial and non-industrial states. The North tends “to focus on the 

problem per se” and see it as a “common, global, scientific and technological problem for which 

incremental, sectoral solutions are relevant.”25 The South, on the other hand, sees climate change 

more as a “symptom of a bigger systemic, distributive and ideological problem” and considers it 

to be essentially a Western rather than global problem.”26 The ethical dilemma in climate change 

is that those on the least resilient end of the vulnerability spectrum  – nation-states in the South - 

are also historically the parties least responsible for precipitating it.27  

Some of the principles found in Article 3 of the UNFCCC aim to address this dilemma. 

These principles are: 1) intragenerational and intergenerational equity; 2) common but 

differentiated responsibilities (CBDR); 3) sustainable development; 4) the precautionary 

principle; 5) vulnerability and 6) the need to promote ‘a supportive and open international 

economic system’. Of these norms, intergenerational equity, CBDR, the precautionary principle 

and vulnerability are new norms heralding the third stage of the evolution of international 

environmental law. Intragenerational equity, sustainable development and the call for an 

equitable and open economic system are norms that were articulated in earlier stages.  

                                                           
25 Joyeeta Gupta note 23 supra p.x 
26 Ibid.  
27 Sumudu Atapattu, ‘Climate change, differentiated responsibilities and state responsibility: devising novel legal 
strategies for damage caused by climate change’ in Benjamin J. Richardson, Yves Le Bouthillier, Heather McLeod-
Kilmurray & Stepan Wood (Eds.), Climate Law and Developing Countries: Legal and Policy Challenges for the World 
Economy’. Edward Elgar Publishing, MA, USA, 2009, p.39. 
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The need for equity and fairness is a recurring theme in the climate regime. Article 3.1 of 

the UNFCCC begins with the temporal principle of generational equity. It states that: “The 

Parties should protect the climate system for the benefit of present and future generations of 

humankind, on the basis of equity and in accordance with their common but differentiated 

responsibilities and respective capabilities. Accordingly, the developed country Parties should 

take the lead in combating climate change and the adverse effects thereof.”28  Intergenerational 

equity requires that “each generation receives the planet as a natural and cultural legacy in trust 

from previous generations and holds it in trust for future generations.”29This trust relationship is 

said to generate planetary rights and duties: rights for the current generation to benefit from the 

legacy of our ancestors and duties to “conserve the natural and cultural base for future 

generations.”30 Enforceability of these rights and duties would be by incorporating them into 

international and national law.  

Intergenerational equity, despite only emerging as a principle in environmental law 

towards the end of the 20th century, has roots in “the common and civil law traditions, in Islamic 

law, in African customary law, and in Asian nontheistic traditions.”31 Its purpose is to “sustain 

the welfare and well-being of all generations” by conserving the “ecological processes, 

environmental conditions and cultural resources necessary for the survival of the species” and 

“to sustain a healthy and decent human environment.” 32 Incorporation of this principle into the 

global climate change regime could introduce a harmony between international climate change 

law and indigenous aspirations that have historically shaped the development of culture, law and 

                                                           
28 UNFCCC Article 3 http://unfccc.int/essential_background/convention/background/items/1355.php 
Accessed 10/1/15 
29 Edith Brown-Weiss, ‘In Fairness to Future Generations: International Law, Common Patrimony and 
Intergenerational Equity’, The United Nations University, Tokyo, Japan, 1989, p. 2 
30 Ibid. 
31 Ibid. p.18 
32 E. Brown Weiss note 29 supra 37 

http://unfccc.int/essential_background/convention/background/items/1355.php
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society around the globe. The principle of intergenerational equity is important given “the long 

lag-time between when greenhouse gas emissions occur and when they are naturally removed 

from the atmosphere”33 which, depending on the gas, can take from decades to centuries. The 

success or failure in emissions reductions today will clearly have significant impacts on the 

quality of life for generations living at least a century from today. 

Paralleling intergenerational equity is the principle of intragenerational equity, which 

concerns relations among members of the same generation and does not, therefore, include the 

temporal dimension.34 This principle is closely linked to the call in Article 3.1 on the need to 

promote a supportive and open international economic system. In the 1970s, before the climate 

problem came onto the global agenda, developing countries called for the establishment of a 

New International Economic Order (NIEO) as the current economic order works to the 

advantage of the wealthy over the poor. Non-industrial states argue that the global economic 

disparity, driven by the seemingly endless quest for increased industrial economic growth in the 

North, is the issue that must be addressed in global climate change response.35 Industrial nations, 

on the other hand, hold that until cheaper clean energy sources become available, all states, 

including developing countries, must come under a global emissions cap to contain climate 

change. This position is reflected in the Intended Nationally Determined Contributions 

requirement of the Paris Agreement. 

Industrial and non-industrial states are thus talking at cross-purposes: poor nations see the 

climate problem as a by-product of over-consumptive lifestyles in the North, while wealthy 

nations prefer marginal changes that could limit emissions, but without significant change 

occurring in standards of living or in the economic development models in their countries. 

                                                           
33 Hunter, Salzman & Zaelke, note 1 supra p.461 
34 Ibid. p.464 
35 See discussion by Joyeeta Gupta note 23 supra 79-80 
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Developing countries want to raise their standard of living; industrial countries want to maintain 

theirs. Developing countries have thus renewed their call for the establishment of a NIEO “based 

on equity, sovereign equality, interdependence, common interest and cooperation among all 

States.”36 The old NIEO is considered to have failed because industrial countries did not support 

it and it was also a direct assault to the increasing power of transnational business.37 Given the 

current global status quo, it is unlikely that this new call will succeed. 

Intragenerational equity under the current climate change regime remains at the level of 

aspiration even though developing countries had agreed to join the UNFCCC on the 

understanding that industrial nations would “take primary responsibility for reducing global 

GHG emissions, as well as furnish the financial and technological resources to enable the South 

to develop sustainably without heavy reliance on fossil fuels.”38 Such an approach, in which 

developed countries were to take the lead in reducing emissions, was seen as conducive to 

achieving intragenerational equity and was also based on the principle of common but 

differentiated responsibilities. 

Common but differentiated responsibilities (CBDR) is found in Article 3.1 of the 

UNFCCC. The principle recognizes that all States have a stake and responsibility in ensuring 

that GHG emissions do not rise to levels that would cause dangerous climate change. The 

principle comprises two elements: common responsibilities and differentiated responsibilities.39 

Common responsibilities towards the prevention of dangerous climate change arise from “the 

                                                           
36 http://www.un-documents.net/s6r3201.htm Accessed 10/1/15 
37 Thomas Waelde, “A Requiem for the ‘New International Economic Order’: The Rise and Fall of 
Paradigms in International Economic Law”, 1 CEPMLP Journal (1995), available 
athttp://www.dundee.ac.uk/cepmlp/journal/html/Vol1/article1-2.html. Accessed 10/1/15 
38 Benjamin J. Richardson, Yves Le Bouthillier, Heather McLeod-Kilmurray & Stepan Wood (Eds.), Climate Law and 
Developing Countries: Legal and Policy Challenges for the World Economy’. Edward Elgar Publishing, MA USA, 
2009, p.8 
39 Philippe Sands, Principles of International Environmental Law, Vol. 1, Manchester University press, 1994, pp.217-
218 

http://www.un-documents.net/s6r3201.htm
http://www.dundee.ac.uk/cepmlp/journal/html/Vol1/article1-2.html
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integral and interdependent nature of our earth, our home” and the need to establish “a new and 

equitable global partnership through the creation of new levels of co-operation among States, key 

sectors of societies and people.40 Differentiated responsibilities arise from the overwhelming 

share of GHG emissions that industrialized states have put into the atmosphere since the dawn of 

the Industrial Revolution in 1750. The current standard of living in the North has been built on 

past emissions occurring at a rate of a 35% increase over the last two hundred years, resulting in 

today’s climate crisis.41  

Varying views on the CBDR principle are found in the literature. One argument holds 

that CBDR has limited usefulness in climate change response because it is “chiefly backwards 

looking principle” that does not “provide any mechanism to adapt to the changing global reality” 

of emerging economies like China, India and Indonesia.42 These emerging economies are 

becoming significant emitters of GHGs but because they are categorized as developing countries 

in the climate change regime, unlike other large emitters, they are not bound by GHG emissions 

targets. While China today leads in total cumulative emissions - in 2011  its global emissions 

percentage stood at 29% while in cumulative terms the US rate of 16% is the highest43 - in 

having no emissions cap, it is not in contravention of its international obligations under the 

climate change regime since it is categorized as a developing country. Consequently, the 

argument holds that without “consideration for future emissions, the current application of 
                                                           
40 Rio Declaration on Environment and Development 1992, Preamble at 

http://www.jus.uio.no/lm/environmental.development.rio.declaration.1992/portrait.a4.pdf    
41 Pew Center Report on Global Climate Change and the Asia Society, Common Challenge, Collaborative Response: 
A Road Map for U.S.-China Cooperation on Energy and Climate Change, p. 16 (Jan. 2009) 
42 Bortscheller, Mary J. “Equitable But Ineffective: How The Principle Of Common But Differentiated 
Responsibilities Hobbles The Global Fight Against Climate Change.” Sustainable Development Law & Policy, Spring 
2010, 49-53, 65-68 at p.51 

http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1036&context=sdlp Accessed 
10/1/15 
43 Jos G.J. Olivier, Greet Janssens-Maenhout, Jeroen A.H.W. Peters, Trends in Global Carbon-Dioxide Emissions 
Report, PBL Netherlands Environmental Assessment Agency, The Hague/Bithoven 2012 p.6 at  
http://edgar.jrc.ec.europa.eu/CO2REPORT2012.pdf Accessed 10/10/15 

http://www.jus.uio.no/lm/environmental.development.rio.declaration.1992/portrait.a4.pdf
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1036&context=sdlp
http://edgar.jrc.ec.europa.eu/CO2REPORT2012.pdf
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CBDR excludes major portions of emissions from regulation and therefore hinders the overall 

effectiveness of the climate change regime.”44 This view of CBDR, while still holding the 

principle to be relevant in distributing a higher climate burden on industrialized States because of 

their historic contributions to greenhouse gases, nevertheless sees CBDR as ineffective in 

guiding policy development for present or future emissions.  

Another perspective, which notes that CBDR “remains a cornerstone of international 

environmental law,” regards the principle as “an increasingly controversial one” especially in 

allowing developing countries “a less rigorous compliance regime in global environmental 

agreements.”45This position argues that by holding developing countries to a lower emissions 

standard, the climate regime is not a global regime and will therefore not work.46 This view, held 

by the US, seems to equate ‘global’ with ‘same treatment’, effectively rejecting the notion of 

differentiated responsibilities based on historic contributions. The USA and Australia hold that 

climate change response should be in accordance with the means available to countries and to 

their capabilities today and not look to the past.47 Noting that emissions from developing 

countries – notably China and India – will continue to rise, the US position is that it “would be 

futile” for it to limit its emissions while overall global emissions will continue to rise as a result 

of growing industrialization in emerging economies.48 

                                                           
44 Ibid at 52 
45 Hunter, Salzman & Zaelke, note 27 supra at 465 
46 This is the position of the United States which has refused to ratify the UNFCCC., see Ibid. 
47 US Submission to the INC, Paper Number 11 in A/AC.237/Misc.1/Add.1 (1991) quoted in Lavanya Rajamani, 

Differential Treatment in International Environmental Law, Oxford University Press, 2006 at Oxford Scholarship 
Online, 2012, Ch. 7, p.3 at 

http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.
001.0001/acprof-9780199280704-chapter-7 Accessed 10/10/15 
48 Lavanya Rajamani, Differential Treatment in International Environmental Law, Oxford University Press, 2006 at 

Oxford Scholarship Online, 2012, Ch. 7, p.12 at 

http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.
001.0001/acprof-9780199280704-chapter-7 Accessed 10/10/15 

http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
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A third view on CBDR holds that because of all-pervasive nature of climate change, the 

principle should be extended to apply even to non-state entities. Noting that “vulnerable non-

state actors, such as indigenous peoples are often paying a disproportionate price as a result of 

climate change,”49 this view posits that CBDR should be used to differentiate responsibilities 

among these disparate groups both within countries and in the international arena. The rationale 

is to provide protection under the regime to cultures and modes of livelihoods that do not emit 

significant GHGs. An extension of this view is that CBDR could be extended to include non-

state actors that are not defined as vulnerable entities in the climate regime, such as transnational 

corporations whose industrial activities are, after all, the primary engine driving GHG emissions.  

While the theory of the UNFCCC is to provide for equitable burden sharing in emissions 

reductions via the principle of CBDR, in practice, like other international law treaties, the 

UNFCCC relies on each member-state’s voluntary response and sense of global responsibility to 

fulfill its commitments. This “lack of teeth” underlying the Convention and its Protocol is 

traceable to the principle of state sovereignty previously discussed. In the absence of voluntary 

action on the part of States to fulfil their commitments and obligations under the treaty, there is 

little legal recourse that the international community can take to ensure compliance. As with 

other international law treaties, a State can, if it chooses, withdraw from its commitment to the 

climate regime, as was the case with Canada in 2011 under the Kyoto Protocol.50 Canada cited 

                                                           
49 Sumudu Atapattu, ‘Climate change, differentiated responsibilities and state responsibility: devising novel legal 
strategies for damage caused by climate change’ in Benjamin J. Richardson, Yves Le Bouthillier, Heather McLeod-
Kilmurray & Stepan Wood (Eds.), Climate Law and Developing Countries: Legal and Policy Challenges for the World 
Economy’. Edward Elgar Publishing, MA, USA, 2009, p.38 
50 

http://www.un.org/apps/news/story.asp/realfile/www.unesco.org/story.asp?NewsID=40714&Cr=climat
e+change&Cr1#.UoT5zPmsiSo accessed 10/12/15 

http://www.un.org/apps/news/story.asp/realfile/www.unesco.org/story.asp?NewsID=40714&Cr=climate+change&Cr1#.UoT5zPmsiSo
http://www.un.org/apps/news/story.asp/realfile/www.unesco.org/story.asp?NewsID=40714&Cr=climate+change&Cr1#.UoT5zPmsiSo
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“domestic priorities, including the environment”51 for its decision to used its emissions credits 

funds for Canada’s benefit rather than towards helping the global climate regime. 

For emerging economies like China, Brazil and India, the post-Kyoto regime may include 

the creation of a new category that falls in-between developed and developing countries, as a 

revised application of CBDR, in order to have them take on emissions reduction commitments, 

which may result in the USA joining the Convention and Canada returning to the Protocol.52 

This third view sees CBDR as a flexible principle that can be refined to keep up with the present 

while also taking into account historic emissions that necessitate looking into the past.  

Others have however argued that CBDR is an unsustainable principle given that it is “far 

from clear” that taking a differentiated approach based on developed and developing countries is 

the optimal way to solve the climate problem. 53The divergence in views on the CBDR fall 

broadly along the lines of scholars from developed and developing countries, with developed 

country scholars questioning the suitability and sustainability of the CBDR principle, given its 

implications for the future of an economic model that is premised on continuous economic 

growth.54 Scholars from developing countries, on the other hand, see CBDR as an evolving 

principle that is here to stay and which can even be extended to take on a temporal dimension in 

seeking to allocate emissions reductions commitments from developing countries in the post-

                                                           
51 http://www.ec.gc.ca/Publications/default.asp?lang=En&n=EE4F06AE-1&xml=EE4F06AE-13EF-453B-B633-
FCB3BAECEB4F&offset=3&toc=hide Accessed 3/3/15 
52Bortscheller, Mary J. “Equitable But Ineffective: How The Principle Of Common But Differentiated Responsibilities 
Hobbles The Global Fight Against Climate Change.” Sustainable Development Law & Policy, Spring 2010, 49-53, 65-

68 at p.53 http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1036&context=sdlp 
Accessed 10/1/15 
53 Patricia Bernie, Alan Boyle & Catherine Regdwell, International Law and the Environment, 3rd ed., Oxford 
University Press, Oxford, UK 2009, p.374 
54 Ibid. See also discussion by Phillipe Cullet in Differential Treatment in International Environmental Law, Ashgate 
Publishing Company, Burlington, VT, USA 2003, p.88 

http://www.ec.gc.ca/Publications/default.asp?lang=En&n=EE4F06AE-1&xml=EE4F06AE-13EF-453B-B633-FCB3BAECEB4F&offset=3&toc=hide
http://www.ec.gc.ca/Publications/default.asp?lang=En&n=EE4F06AE-1&xml=EE4F06AE-13EF-453B-B633-FCB3BAECEB4F&offset=3&toc=hide
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1036&context=sdlp
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Kyoto commitment period that comes after 2012.55Such an extension would not only distinguish 

between countries that take on binding commitments from those that do not, but would also 

provide “for differentiated commitments for each country taking on a quantified emission 

limitation or reduction commitment.”56 

 A third principle found in the UNFCCC under Article 3.4 is the principle of sustainable 

development. The article provides that: The Parties have a right to, and should, promote 

sustainable development. Policies and measures to protect the climate system against human-

induced change should be appropriate for the specific conditions of each Party and should be 

integrated with national development programmes, taking into account that economic 

development is essential for adopting measures to address climate change.57 The growing 

tragedy of the un-managed global atmospheric commons necessitates that legal norms that 

promote or protect narrow self-interest be replaced by norms protecting the broader public 

interest in sustainable development.58 It is the widening gap between developing and industrial 

countries, together with “growing concern about environmental degradation throughout the 

world” that gave rise to the concept of sustainable development in 1987, which was popularized 

by the World Commission on Environment and Development (WCED) in their Report entitled 

‘Our common Future’.59 That Report defines sustainable development as “development that 

                                                           
55 Lavanya Rajamani, Differential Treatment in International Environmental Law, Oxford University Press, 2006 at 

Oxford Scholarship Online, 2012, Ch. 7, p.27 at 

http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.
001.0001/acprof-9780199280704-chapter-7 Accessed 10/10/15 
56 Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 Dec. 1997, Decision 
I/CP.3/Annex, UNFCCC, Report of the Conference of the Parties to its Third Session, Kyoto, 1-11 Dec. 1997, UN Doc. 
FCCC/CP/1997/7/Add.1 quoted by Philippe Cullet in Differential Treatment in International Environmental Law, 
Ashgate Publishing Company, Burlington, VT, USA 2003, p.70 
57 UNFCCC Article 3 http://unfccc.int/essential_background/convention/background/items/1355.php 
Accessed 10/1/15 
58 Hunter, Salzman & Zaelke, note 27 supra at 270 
59 Nico Shrijver & Friedl Weiss, International Law and Sustainable Development, Principles and Practice, Martinus 
Nijhodd Publishers, Leiden, The Netherlands, 2004. P.74 

http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
http://www.oxfordscholarship.com.proxy.library.emory.edu/view/10.1093/acprof:oso/9780199280704.001.0001/acprof-9780199280704-chapter-7
http://unfccc.int/essential_background/convention/background/items/1355.php
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meets the needs of the present without compromising the ability of future generations to meet 

their own needs”60 thus linking the concepts of intragenerational and intergenerational equity 

with industrialization.  

Sustainable development touches on many different disciplines, each with its own 

vocabulary and perspective.61As a legal concept, its potentially revolutionary aspect is that it 

“makes a state’s management of its own domestic environment and resources a matter of 

international concern for the first time in a systematic way. In both the global and the domestic 

context it may have acquired the character of an erga omnes principle.”62 Erga omnes 

obligations are “obligations owed by states to the international community as a whole, intended 

to protect and promote the basic values and common interests of all.”63 In this context therefore, 

Canada’s earlier mentioned withdrawal from the Protocol could set a disturbing trend in which 

the erga omnes character of this principle becomes progressively erdoded. Judge Weeramantry, 

in the Case Concerning the Gabcikovo-Nagyamaros Project (Hungary v. Slovakia) in 1997, in a 

separate opinion states the following: “After the early formulations of the concept of 

development, it has been recognized that development cannot be pursued to such a point as to 

result in substantial damage to the environment within which it is to occur… Sustainable 

development is… not merely a principle of modern international law. It is one of the most 

ancient ideas in the human heritage. Fortified by the rich insights that can be gained from 

                                                           
60 ‘Our Common Future’ quoted in Hunter, Salzman and Zaelke, 4th edition, note 1 supra at 172 
61 Hunter, Salzman & Zaelke, note 1 supra 176 
62 Anne Boyle & David Freestone, International law and Sustainable Development: past Achievements and Future 
Challenges, oxford University Press, Oxford, 1999 p.6 
63 Maurizio Ragazzi, The concept of international obligations erga omnes, Oxford University Press, Oxford, 1997, 
p.1. Also at 

http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780198298700.001.0001/acprof-
9780198298700-chapter-1  Accessed 10/10/15 

http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780198298700.001.0001/acprof-9780198298700-chapter-1
http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780198298700.001.0001/acprof-9780198298700-chapter-1


 

18 
 

millennia of human experience, it has an important part to play in the service of international 

law.”64 

Other definitions of sustainable development thus also exist. These include the United 

Nations Environment Program (UNEP) definition, which is given as "Development which 

improves people's quality of life, within the carrying capacity of earth's life support systems."65 

There is also the World Conservation Union (IUCN) definition, which provides that: "The 

guiding rules are that people must share with each other and care for the Earth. Humanity must 

take no more from nature than nature can replenish. This in turn means adopting lifestyles and 

development paths that respect and work within nature's limits. This can be done without 

rejecting the many benefits that modern technology has brought, provided that technology also 

“works within those limits."66These definitions of sustainable development each have their own 

frames of reference with the WCED one, which can be seen as the most anthropogenic 

framework, being the one most often quoted. The absence of  explicit mention of the 

environment in the WCED definition, however, leaves it open to focusing the sustainable 

development agenda, of which climate change is an integral part, to predominantly economic 

calculations of well-being for present and future generations. Such an approach calls for less to 

be spent on climate change response now, especially if this means wealthier States like the USA 

should pay more.67 

                                                           
64 Case Concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia), 1997, I.C.J. 7  quoted in Hunter, 
Salzman & Zaelke, note 27 supra, pp.335, 340 
65 

http://www.unescap.org/drpad/vc/orientation/awareness/sustainable_development/sd_definition.htm  
66 Ibid. This definition is found in IUCN’s document entitled “Caring for the Earth.” 
67 Neoliberal economic arguments posit that future generations will be wealthier than the current generation 
hence they will have more resources at their disposal to respond to climate change. See generally Eric A. Posner & 
David Weisbach, ‘Climate Change Justice’ Princeton University press, Princeton, NJ 2010 

http://www.unescap.org/drpad/vc/orientation/awareness/sustainable_development/sd_definition.htm
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Sustainable development was the main theme of the United Nations Conference on 

Environment and Development (Earth Summit) that was convened in Rio in 1992. At this 

conference, “a comprehensive and detailed blueprint for the future implementation of sustainable 

development” was drawn up in the form of Agenda 21.68 Hence the advent of the third stage in 

the evolution of environmental law was built on the foundations of norms of previous stages, 

notably that of sustainable development. Agenda 21 has forty chapters, each of which originally 

included the estimated cost of implementation for the recommended environmental and 

development programs. Donor countries, however, prevailed in having the cost estimates excised 

from the final version of the document fearing that such estimates would “fuel demands for 

increased development assistance.”69  

Implementation of Agenda 21 has been disappointing; global environmental indicators 

show a decline around the globe since 199270and climate change emerging as a looming 

environmental catastrophe in the 21st century as global warming takes hold. The Millennium 

Development Goals (MDGs) agreed to by the international community in 2000 have to some 

extent replaced Agenda 21 and with the expiration period for achievement of the MDGs 

approaching in 2015, a Post-2015 Development Agenda entitled “A New Global Partnership: 

Eradicate Poverty and Transform Economies through Sustainable Development,” has been 

released. The report “sets out a universal agenda to eradicate extreme poverty from the face of 

the earth by 2030, and deliver on the promise of sustainable development.”71 

 The Rio Declaration identified several substantive and procedural components of 

sustainable development. Five of the six substantive elements from Rio have been incorporated 

                                                           
68 Hunter, Salzman & Zaelke, note 1 supra168.  
69 Ibid. 169 
70 UNEP Global Environmental Outlook 5 (2012) at 

http://www.unep.org/geo/pdfs/geo5/GEO5_report_full_en.pdf Accessed 10/10/15 
71 The report was released in July 2013. See http://report.post2015hlp.org/ Accessed 10/10/15 

http://www.unep.org/geo/pdfs/geo5/GEO5_report_full_en.pdf
http://report.post2015hlp.org/
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into Article 3 of the UNFCCC. Sustainable development is a contested term. However, three 

elements constitute generally accepted aspects of the term: 1) environmental protection, 2) 

economic development and 3) social development.72 Climate change includes all three aspects, 

stemming, as it does, from an economic development model that has resulted in exploitation of 

environmental resources (fossil fuels) to a degree that threatens not only future economic 

development but also climate friendly social systems that evolved over millennia. Sustainable 

development, therefore, lies at the heart of the climate problem. Contestation over the term 

represents “a political struggle over the direction of social and economic development”73 

between sovereign states. If laissez-faire, rather than a common ethic that can protect the 

environment prevails, the likely winners in this struggle – the North – are unlikely to adopt a new 

understanding of sustainable development that may contain Earth’s climate but change the 

accumulation trajectory of their economies. 

 Of the procedural elements identified in Rio, the precautionary principle is included as 

a fourth norm of the UNFCCC in Article 3. The article provides that: The Parties should take 

precautionary measures to anticipate, prevent or minimize the causes of climate change and 

mitigate its adverse effects. Where there are threats of serious or irreversible damage, lack of 

full scientific certainty should not be used as a reason for postponing such measures, taking into 

account that policies and measures to deal with climate change should be cost-effective so as to 

ensure global benefits at the lowest possible cost. To achieve this, such policies and measures 

should take into account different socio-economic contexts, be comprehensive, cover all relevant 

sources, sinks and reservoirs of greenhouse gases and adaptation, and comprise all economic 

                                                           
72 Hunter, Salzman and Zaelke, note 1 supra 172 
73 Andrew Dobson, Fairness and Futurity: Essays on Environmental Sustainability and Social Justice, Oxford 
University Press, 1999, p.30 
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sectors. Efforts to address climate change may be carried out cooperatively by interested 

Parties.   

The precautionary principle “reflects the recognition that scientific certainty often comes 

too late to design effective legal and policy responses for preventing many potential 

environmental threats.”74 The principle may be considered the sine qua non of the third stage in 

the evolution of international environmental law.75 Historically, many States used scientific 

uncertainty as an excuse to not take any preventive measures, arguing that inconclusive scientific 

evidence did not warrant taking preventive measures that could be expensive.76The precautionary 

principle - Principle 15 of the Rio Declaration – seeks to put an end to this excuse and calls upon 

States to put in place anticipatory preventive measures where a threat of serious environmental 

damage exists even though scientific certainty may be lacking. The function of the principle, 

therefore, is to provide guidance to environmental policymakers in situations where they face 

scientific uncertainty.77 It places the burden of proof on innovators to show beyond reasonable 

doubt that the activities they propose will be safe and are not cause great damage to the 

environment.78  

The aim of the precautionary principle is to ensure that decision-makers weigh the 

uncertainties inherent in a proposed activity (or activities), and do not only look at potential 

socio-economic advantages of the activity but also consider any gaps in knowledge.79In the 

context of climate change, while the Intergovernmental Panel on Climate Change (IPCC) in its 

Fifth Assessment Report (September 2013) states that it is 95% certain that humans are the 

                                                           
74 Hunter, Salzman & Zaelke note 1 supra 478 
75 Sumudu A. Atapattu, Emerging Principles of International Environmental Law, Transnational Publishers, Ardsley, 
NY, 2006. P.203 
76 Ibid. p.204 
77 Ibid. 205 
78 Ibid. 233 
79 Ibid. 228 
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dominant cause of global warming on Earth since the 1950s, the impacts of the warming, with 

regard to severity and frequency of extreme climatic events, are still uncertain. 80  

 Four elements are considered constitutive of the precautionary principle: ecological and 

human risk, ecological damage, scientific uncertainty, and differential capabilities81 Scientific 

uncertainty, however, is “considered the sine qua non for the application of the principle.82Cost-

effectiveness is also a pre-condition that is often placed on policy actions taken under the 

principle, thus linking it with CBDR given that implementation of the former will also depend on 

the economic capability of the state to do so. This cost-effectiveness pre-condition is said to give 

governments “wide flexibility” in selecting appropriate policy measures.83 In the case of the 

global climate change regime, this flexibility approach takes a market-based form three 

approaches that will be discussed in detail in the next chapter: emissions trading, joint 

implementation and the clean development mechanism. The precautionary principle requires that 

only measures proportionate to the potential damage to be undertaken. However, given the 

uncertain scientific context that always accompanies this principle, determining an effective 

extent of proportionate measures can prove difficult. 

The question also arises as to whether a legal distinction exists between invoking the 

precautionary principle and applying a precautionary approach to prevent environmental 

damage. The distinction between a hard principle and a soft approach is important when it comes 

to regulating activities that could lead to outright bans in relation to the former and a more 

                                                           
80 See 2013 IPCC Summary for Policy makers at 

http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/27_09_13_ipccsummary.pdf p.9  
81 Atapattu note 75 supra at 206, quoting Laurence Boisson de Chazournes, The Precautionary Principle from Rio to 
Johannesburg, Proceedings of a Geneva Environment Network Roundtable (2002) 
82 Atapattu note 75 supra 207 
83 Hunter, Salzman & Zaelke note 1 supra 478 

http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/27_09_13_ipccsummary.pdf%20p.9
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flexible approach with regard to the latter.84 If upheld as a principle of international law, failure 

to adopt the precautionary principle would be subject to judicial scrutiny and would give rise to 

state responsibility in instances where state agencies are involved, leading to reparations.85 Given 

increasing global environmental deterioration, and in the case of climate change, the increase in 

GHG emissions and global warming despite the entry into force of the Kyoto Protocol in 2005, 

the precautionary principle is at present more of an approach than a hard principle of climate 

change law. Article 3.3 calls on parties to take ‘precautionary measures to anticipate, prevent or 

minimize the causes of climate change’. It does not state that parties are under an obligation to 

apply the precautionary principle in climate change response. Precaution in the international 

climate change regime, therefore, can be currently considered as more a guiding principle for the 

prevention of serious environmental damage rather than a binding legal norm that states must 

enforce. The principle is still at an emergent stage as a norm of customary international law. It 

has not yet met the test laid down in the North Sea Continental Shelf Cases for recognition as a 

full-fledged principle of customary international law, particularly the requirement of 

“widespread state practice sufficiently consistent with regard to the application of the 

principle.”86  

The equity, fairness, sustainability and precautionary aspects of these norms are practice 

not very perceptible when one looks at the market-based mechanisms that have been set up to 

operationalize the climate regime. The neoliberal framework driving climate change response 

maintains the global status quo of inequality between wealthy (North) and poor (South) states. 

 

III. Ecofeminist perspective on the climate regime 

                                                           
84 Atapattu note 75 supra 282 
85 Ibid. 
86 Ibid. 
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The inclusion of environmental concerns within existing political and economic 

structures through legislation and voluntary action by parties, as is the case with the UNFCCC 

and its Protocol, is effectively a ‘greening’ of the status quo, also known as environmentalism.87 

Environmentalism aims to mitigate anthropogenic environmental degradation using existing 

frameworks. By contrast, the ecological movement, which is a values-driven social movement 

for environmental protection, calls for a “reorganization of the political, social and economic 

system”88 that has given rise to environmental problems like climate change. Environmentalism 

and the ecological movement address the same problems, such as acid rain, ozone depletion, 

global warming and climate change, but from different vantage points. The former works within 

the status quo, which in the climate regime is currently driven by neoliberalism, while the latter 

includes human values such as social justice as an integral aspect of its approach.89 

Given the urgency to actualize fairness and achieve real reduction in global emissions, 

alternative views for operationalizing the norms of the climate regime would have to move away 

from the current neoliberal status quo that has emerged from “worldviews and practices” that are 

“based on male-biased models of domination.”90  Ecological feminism (ecofeminism), a term 

first coined by Francoise d’Eaubonne in 1974, is one such promising alternative approach. 

Ecofeminism combines the ecological movement with women’s liberation, noting that the two 

                                                           
87 Janet Muthoni Muthuki, Rethinking Ecofeminism: Wangari Maathai and the Greenbelt Movement in Kenya,  
2006, p.1 at 

http://researchspace.ukzn.ac.za/xmlui/bitstream/handle/10413/2366/Muthuki_Janet_Muthoni_2006.p
df?sequence=1 Accessed 10/22/15 
88 Ibid. 
89 For a discussion on how the ecology movement has evolved into other areas like sustainable development see 

http://www.princeton.edu/~achaney/tmve/wiki100k/docs/Ecology_movement.html Accessed 10/22/15 
90 Karen J. Warren, Introduction to Ecofeminism, in From Michael E. Zimmerman, J. Baird Callicott, George 
Sessions,Karen J. Warren, and John Clark (Eds.), Environmental Philosophy:From Animal Rights to Radical 
Ecology. Englewood Cliffs, NJ:Prentice-Hall, 1993, pp. 253-267 at 253 

http://researchspace.ukzn.ac.za/xmlui/bitstream/handle/10413/2366/Muthuki_Janet_Muthoni_2006.pdf?sequence=1
http://researchspace.ukzn.ac.za/xmlui/bitstream/handle/10413/2366/Muthuki_Janet_Muthoni_2006.pdf?sequence=1
http://www.princeton.edu/~achaney/tmve/wiki100k/docs/Ecology_movement.html
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movements share the common goal of working for “a radical reshaping of the basic 

socioeconomic relations and the underlying values of [today’s modern industrial] society.”91 

Ecofeminism thus extends the feminist critique of male domination of women to nature 

(naturism).92 The UNFCCC and the Kyoto Protocol, products of a neoliberal global political 

economy, simply ‘green’ the global patriarchal status quo, even though some of the underlying 

norms in the UNFCCC – such as generational equity, sustainable development and precaution - 

indicate that a more radical change is needed.  

Ecofeminism holds that the exploitation of nature and the oppression of women “by 

patriarchal power structures must be examined together or neither can be confronted fully.”93 

Feminism stipulates that “the domination of women by men is historically the original form of 

domination in human society”94 and that it is from this original domination that “all other 

hierarchies - of rank, class, and political power”95 flow. One strand of ecofeminism therefore 

argues that “human exploitation of nature may be seen as a manifestation and extension of the 

oppression of women, in that it is the result of associating nature with the female, which had 

been already inferiorized and oppressed by the male-dominating culture.”96 In the climate 

context, the atmosphere has been used as a seemingly endless waste receptacle for by products of 

industrialization which serve the dominant male-driven global status quo.   

Other ecofeminists “understand the oppression of women as only one of the many 

parallel forms of oppression, shared and supported by a common ideological structure, in which 

                                                           
91 Rosemary Radford Ruether, ‘New Woman, New Earth’ quoted by Warren in note 148 supra at 253 
92 Warren note 90 supra 4 
93 Laura Hogbood-Oster, Ecofeminism: Historic and International Evolution, 2002, p.1 at 

http://www.clas.ufl.edu/users/bron/pdf--christianity/Hobgood-Oster--Ecofeminism-
International%20Evolution.pdf Accessed 10/22/15 
94 Ynestra King quoted in http://plato.stanford.edu/entries/ethics-environmental/#FemEnv Accessed 
10/23/15 
95 http://plato.stanford.edu/entries/ethics-environmental/#FemEnv Accessed 10/23/15 
96 Ibid. 

http://www.clas.ufl.edu/users/bron/pdf--christianity/Hobgood-Oster--Ecofeminism-International%20Evolution.pdf
http://www.clas.ufl.edu/users/bron/pdf--christianity/Hobgood-Oster--Ecofeminism-International%20Evolution.pdf
http://plato.stanford.edu/entries/ethics-environmental/#FemEnv
http://plato.stanford.edu/entries/ethics-environmental/#FemEnv
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one party (the colonizer, whether male, white, or human) uses a number of conceptual and 

rhetorical devices to privilege its interests over that of the other party (the colonized: whether 

female, people of color, or animals).”97 African ecofeminism is included within this strand, 

characterized as it is by “resistance to Western imperialism and its legacy within African 

culture.”98  

The ideological structure that is being resisted is capitalist patriarchy. Patriarchy is 

defined as “a set of social relations which has a material base and in which there are hierarchical 

relations between men, and solidarity among them, which enable them to control women”99 in 

both the private and public spheres. Capitalism is an economic system of individual, corporate 

and property rights through which profit is derived from production and labor. The partnership of 

patriarchy and capitalism results in a capitalist patriarchal structure that facilitates the 

exploitation and oppression of the ‘other’, who are the ‘losers’ of the system, who may be 

females, people of color, animals, nature or any other dominated entity that serves the interests of  

the ‘winners’ in capitalist patriarchy such as, in the climate context, the global South.  

Feminists have long criticized the dichotomies that are used to perpetuate male 

dominance including the “structural division of man and nature, which is seen as analogous to 

that of man and woman.”100 Ecofeminism thus rejects the dualist separation of economy and 

culture and “builds on the mutually supportive insights of feminism, of science, development and 

                                                           
97 Ibid., quoting Karen J. Warren, ‘Taking Empirical Data Seriously: An Ecofeminist Philosophical Perspective’ in 
Karen Warren & Nisval Erkal, Ecofeminism, Women, Culture, Nature, Indiana University press, Bloomington, 1997 
p.3 
97  http://plato.stanford.edu/entries/ethics-environmental/#FemEnv Accessed 11/11/15 
98 Muthuki note 87 supra 3  
99 Heidi Hartmann, ‘Capitalism, Patriarchy and Job Segregation by Sex’, in Signs , Vol. 1, No. 3, Women and the 

Workplace: The Implications of Occupational Segregation (Spring, 1976), pp. 137-169 University of Chicago Press 

at http://www.jstor.org/stable/3173001?seq=1 p.138. Accessed 11/11/15 
100 Maria Mies & Vandana Shiva, ‘Ecofeminism’, Fernwood Publications, Halifax, Nova Scotia, Canada, 1993, p.5 
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technology, and of local perspectives”101 to challenge the status quo. Ecofeminism argues that 

capitalist patriarchy’s modernization has “resulted in the loss of cultural as well as biological 

diversity, to the homogenization of cultures… and of life forms according to the demands of 

profit-oriented industries.”102  

In the climate change context, dualist, dichotomous thinking is evident in the 

developed/developing country divide (i.e. North/South) that is used in the treaty and its Protocol, 

as well as in the market-based response mechanisms that are built around this dichotomy. 

Countries that do not neatly fit into either category (former Soviet republics) are categorized as 

‘economies in transition.’ The North, as the dominant ‘male’ party, has used its rational scientific 

powers to ‘penetrate’ that atmosphere with high emissions, resulting in the birth of global 

climate change that threatens to abort not only the South’s ambitions for affordable 

industrialization but the very stability of all human life on the planet.103 The South is the 

dominated, losing ‘female’ party whose natural resources are unsustainably extracted to meet 

Northern industrial goals and consumptive standards. Climate change thus provides an example 

of domination of nature and humans under capitalist patriarchy, “which is based on a cosmology 

and anthropology that dichotomizes reality, and hierarchically opposes the two parts to each 

other: the one is always considered superior, always thriving, and progressing at the expense of 

the other.”104 In the climate regime, developed countries are the “superior”, “always thriving” 

and “progressing” group at the expense of developing countries. 

                                                           
101 Warren note 90 supra 4  
102 Mies & Shiva, note 100 supra 11 
103 In November 2013, the Philippines suffered catastrophic impacts of Typhoon Haiyan that its delegate at the 
UNFCCC Conference of Parties (CoP) in Poland attributes to climate change. Despite widespread sympathy at the 
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Greenhouse gas emissions in the North since 1750 have led to the developed states 

‘occupying’ a dominant percentage of the emissions space available to keep Earth’s climate 

stable. This domination of Earth’s atmospheric space by a minority of countries105 is resulting in 

global climate change that is projected to have its worst impacts on countries least responsible 

for the problem, and is also reducing emissions space available to countries in the South that are 

seeking to industrialize as cheaply (and as quickly) as possible. Ecofeminism would call for the 

dismantling of such a dualistic approach to climate change as these have historically been and 

continue to be used to justify patriarchal structures.106 Examples of these dualistic hierarchies are 

male/female, heaven/earth, mind/body, human/animal, spirit/matter, white/non-white,107 and in 

the case of the climate regime, developed/developing. Ecofeminism posits that the use of such 

dualisms “as a component of societal structuring and justification” serve as “starting points to 

justify patriarchy.”108 Until such dualisms and binaries are dismantled, humanity remains 

“divided against itself.”109 Ecofeminism thus “propounds the need for a new cosmology and 

anthropology which recognizes that life in nature, which includes human beings, is maintained 

by means of cooperation, and mutual care and love.”110 

All of nature, including human beings, are part of a web that interacts in the biosphere and 

each has “a certain spirit” and standard of life that “is their highest destiny” and which must be 

safeguarded.111 The relationship between human beings and nature “ultimately leads thinkers and 
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authors to face the mystery of life,”112 culminating in “an inquiry into their religious sense, 

which can be considered an original human need, a part of human nature.”113 This religious sense 

might also be referred to as our “soul and sense of being human,” our “inner ecology,”114 which 

has no gender and thus defies the very idea of dichotomies. 

Were human beings to become extinct, other species would not die out “because we were not 

there to sustain them.”115 Yet were certain existing species to become extinct, human beings 

would also die out because of our dependency on them.116 This vulnerability of the human being 

should thus trigger in us a sense of humility and cooperation (with the Earth and with each other) 

as key components of an ethic for global survival. Ecofeminism holds that life must be seen as an 

“entire web” and not through the lens of “binary oppositional forms.”117 Humanity’s incomplete 

knowledge of both Earth’s outer ecology and our own inner ecology necessitates that we take a 

precautionary approach exploiting the resources on the planet such as having used the 

atmosphere as a seemingly infinite disposal for human GHGs. Precaution requires us to become 

stewards of the planet rather than exploitative dominators. For even the smallest of creatures may 

be “part of a much larger chain with much greater consequences.”118  

 

IV. Conclusions 

 

Climate change, which threatens both traditional livelihoods in the South and the carbon-

based economies of the North, presents an opportunity for states to move away from a 
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dichotomous developed/developing country response to the problem and instead operationalize 

an approach that upholds the oneness and interconnectedness of the planet and of the human and 

non-human species that inhabit it. The norms of the climate change regime, while progressive 

and promising in themselves, cannot result in an equitable and successful result given the 

neoliberal response framework that the international community is pursuing. Neoliberalism is an 

ethic of winners and losers; climate change, if not reined in by a decisive reduction of 

greenhouse gas emissions, will leave no human winners. Consequently, a different 

operationalizing rationale that can give life to the norms of the regime needs to be tried. 

Ecofeminism, which calls for the replacement of hierarchical dualisms with diversity, 

domination with equity, and encourages relationship and cooperation, can open up new ways for 

states to respond. 

 


